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2–7–1.  WAIVER OF STATUTORY WAITING PERIOD

MJ: (Accused), you have a right to a delay of (three) (five) days between the day charges are served on you and the day of trial, not counting the day of service and the day of trial.  Unless you consent,  you may not be tried on these charges until __________.  Do you understand this right?

ACC:  (Responds.)

MJ:  Have you discussed this with your defense counsel?

ACC:  (Responds.)

MJ:  Do you consent to the trial proceeding today?

ACC:  (Responds.)

MJ:  Has anyone forced you to consent to proceeding today?

ACC:  (Responds.)

MJ:  Trial Counsel, you may proceed.

2–7–2.  PRO SE REPRESENTATION

MJ: (Accused), you have indicated that you wish to represent yourself at this trial.  If I permit you to represent yourself, then you will be expected to conduct your defense just as if you were a qualified lawyer.  Do you understand that?

ACC:  (Responds.)

MJ:  Have you ever studied law or had any legal training?

ACC:  (Responds.)

MJ:  What education do you have? (Do you understand English?)

ACC:  (Responds.)

MJ:  Do you suffer from any physical or mental ailments?

ACC:  (Responds.)

MJ:  Are you presently taking any medication?

ACC:  (Responds.)

MJ:  Have you ever represented yourself or someone else in a criminal trial?

ACC:  (Responds.)

MJ:  Do you know with what offenses you are charged?

ACC:  (Responds.)

MJ:  Are you familiar with the MRE?

ACC:  (Responds.)

MJ:  Do you realize that the MRE govern what evidence may be introduced and those rules must be followed even though you are representing yourself?

ACC:  (Responds.)

MJ:  Let me give you an example of what could occur at trial.  If the trial counsel offers some evidence that normally would not be admissible, a trained lawyer would object to the evidence and the evidence would be kept out of the trial.  If you are acting as your own lawyer and you do not recognize that the  evidence is inadmissible and fail to object, then the evidence will come in.  Do you understand that?

ACC:  (Responds.)

MJ:  Are you familiar with the Rules for Courts-Martial?

ACC:  (Responds.)

MJ:  Do you realize the Rules for Courts-Martial govern how this case will be tried?

ACC:  (Responds.)

MJ:  Do you understand that you would be better off with a trained lawyer who would know the procedures, the rules of evidence, the Rules for Courts-Martial, and the rules of law?

ACC:  (Responds.)

MJ:  Also, when you represent yourself, you are personally involved in the case and it is very difficult for you to have an objective view of the proceedings.  In fact, sometimes, you may become so involved that you harm yourself by what you say and do in court.  Whereas, a lawyer whose duty is to represent you can act more objectively, can follow correct procedures, and is less likely to do you harm and is  more likely to do you good.  Do you understand this?

ACC:  (Responds.)

MJ:  As a general rule, acting as your own lawyer is not a good policy.  Even if you are legally trained, it is not a good idea.  If you are not legally trained, it is even worse.  Do you understand that?

ACC:  (Responds.)

MJ:  Do you realize that representing yourself is not a matter of merely telling your story?  And if you testify, you cannot just give a statement.  You must ask yourself questions and then give answers, according to the MRE and the Rules for Courts-Martial?

ACC:  (Responds.)

MJ:  Have you discussed the idea of representing yourself with your detailed defense counsel?

ACC:  (Responds.)

MJ:  Do you realize that the maximum punishment in this case if you are convicted of all charges and specifications is __________?

ACC:  (Responds.)

MJ:  Have you tried to talk to any other lawyer about your case?

ACC:  (Responds.)

MJ:  Would you like to talk to another lawyer about this?

ACC:  (Responds.)

MJ:  Have you understood everything I have said to you?

ACC:  (Responds.)

MJ:  Let me advise you further that I think it is unwise for you to represent yourself.  I strongly urge that you not represent yourself.  Knowing all that I have told you, do you still want to act as your own lawyer?

ACC:  (Responds.)

NOTE:  If accused persists, continue.

MJ:  Is this decision made as a result of any threats or force against you?  Is it a decision you make of your own free will?

ACC:  (Responds.)

MJ:  Even though you desire to represent yourself, I recommend that you have counsel sit with you at the counsel table and be available to assist you.  Do you want counsel to remain at counsel table?

ACC:  (Responds.)

NOTE:  RCM 506(d) requires that the MJ be satisfied that the accused is mentally competent to make the decision and understand the disadvantages of self-representation.  The MJ should make factual findings regarding the accused’s ability to appreciate the nature of a criminal trial; its possible consequences; and the ability of the accused to communicate, to express himself or herself, and whether the decision is a voluntary one.  Once the MJ is satisfied that the accused may proceed pro se, the MJ should inform the accused that:

MJ:  I am going to have your detailed counsel stay (either at counsel table, if the accused elected, or in the spectator section) throughout your trial and be available.  Counsel may provide you with advice and procedural instructions.  Counsel will not do anything without your agreement; however, (she) (he) is available to act as your lawyer or assist you at any time.  If at any time during the trial, you feel that you could benefit from advice and you want to take a break to talk to counsel about something, let me know, and I will permit it.  Do you understand this?

ACC:  (Responds.)

REFERENCES:  United States v. Mix, 35 MJ 283 (CMA 1992).

2–7–3.  WAIVER OF CONFLICT-FREE COUNSEL (DC REPRESENTING MULTIPLE ACCUSED)

MJ: (Accused), do you understand that you have a constitutional right to be represented by counsel who has undivided loyalty to you and your case?

ACC:  (Responds.)

MJ:  Do you understand that a lawyer ordinarily should not represent more than one client when the representation involves a matter arising out of the same incident?

ACC:  (Responds.)

MJ:  For a lawyer to represent more than one client concerning a matter arising out of the same incident, you have to consent to that representation.  Do you understand that?

ACC:  (Responds.)

MJ:  Have you discussed this matter with your defense counsel?

ACC:  (Responds.)

MJ:  After discussing this matter with (her) (him), did you decide for yourself that you would like to have (her) (him) still represent you?

ACC:  (Responds.)

MJ:  Do you understand that when a defense counsel represents two or more clients regarding a matter arising out of the same incident, then the lawyer may have divided loyalties, that is, for example, the defense counsel may be put in a position of arguing that one client is more at fault than another client?

ACC:  (Responds.)

MJ:  Understanding that even if an actual conflict of interest does not presently exist between your defense counsel representing you and (her) (his) other client(s), but that one could possibly develop, do you still desire to be represented by __________ ?

ACC:  (Responds.)

MJ:  Do you understand that you are entitled to be represented by another lawyer where no potential conflict of interest would ever arise?

ACC:  (Responds.)

MJ:  Knowing this, please tell me why you want to give up your right to conflict-free counsel and be represented by __________?

ACC:  (Responds.)

MJ:  Do you have any questions about your right to conflict-free counsel?

ACC:  (Responds.)

MJ:  I find that the accused has knowingly and voluntarily waived (his/her) right to conflict-free counsel and may be represented by __________ at this court-martial.

REFERENCES:  United States v. Smith, 36 MJ 455 (CMA 1993); United States v. Hurtt, 22 MJ 134 (CMA 1986); United States v. Breese, 11 MJ 17 (CMA 1981).

2–7–4.  PRETRIAL AGREEMENT:  DISMISSAL OF CHARGE CLAUSE

MJ:  Your pretrial agreement indicates that the convening authority has directed the trial counsel to move to dismiss (charge(s) ___ and (its) (their) specification(s) after I accept your plea of guilty.  In other words, if I accept your plea of guilty, the government will not prosecute the remaining charge(s) provided your plea of guilty remains in effect until the imposition of sentence, at which time I would  grant the motion.  Do you understand that?

ACC:  (Responds.)

MJ:  However, if for some reason your plea of guilty at any time becomes unacceptable, the trial counsel would be free to proceed on (all) (The) (Additional) Charge(s) and (its) (their) specification(s).  Do you understand that?

ACC:  (Responds.)

2–7–5.  PRETRIAL AGREEMENT:  TESTIFY IN ANOTHER CASE

MJ:  In your pretrial agreement, you have offered to testify truthfully as to the facts and circumstances of this case, as you know them, in the trial of United States v.  _______.  If you are called as a witness in that case and either refuse to testify or testify untruthfully, the convening authority will no longer be bound by the sentence limitations contained in Appellate Exhibit ___.  Do you understand  that?

ACC:  (Responds.)

2–7–6.  PRETRIAL AGREEMENT:  OPERATION OF ARTICLE 58a ON A SUSPENDED SENTENCE

MJ:  Did you realize at the time you made the agreement, and do you understand now that, under the provisions of Article 58a, UCMJ, if a punitive discharge or confinement in excess of 90 days or three months is adjudged and approved, but suspended by the convening authority as provided in your agreement, you will automatically be reduced to the lowest enlisted pay  grade, E-1? 

2–7–7.  PRETRIAL AGREEMENT:  SUSPENSION WITHOUT DEFERMENT

MJ:  Your pretrial agreement provides that the convening authority will suspend for ___ (years) (months) any sentence to confinement which is adjudged.  However, the agreement makes no reference to deferment.  Did you realize at the time you made the agreement, and do you understand now that the effect of this provision is that you will begin serving any sentence to confinement when adjudged and the convening authority will suspend the (unexecuted) (unserved) portion of any confinement when (she) (he) takes action in your case and you will then be released from confinement?

2–7–8.  PRETRIAL AGREEMENT:  ARTICLE 32 WAIVER

MJ:  Your pretrial agreement states that you agreed to waive the Article 32 hearing.  Have you discussed what an Article 32 hearing is with your defense counsel?

ACC:  (Responds.)

MJ:  Do you understand that no charge against you may be tried at a general court-martial without  first having an Article 32 hearing concerning that charge unless you agree otherwise?

ACC:  (Responds.)

MJ:  Do you understand that the primary purpose of the Article 32 hearing is to have a fair and impartial hearing officer inquire into the truth of the matters set forth in the charge(s) and to obtain information on which to recommend what disposition should be made of the case?

ACC:  (Responds.)

MJ:  Do you also understand that you have the right to be present at the Article 32 hearing and to be represented by counsel at the hearing?

ACC:  (Responds.)

MJ:  Do you understand that you could call witnesses, cross-examine government witnesses, and present documents for the hearing officer to consider in arriving at his or her recommendations?

ACC:  (Responds.)

MJ:  Do you understand that you could have provided sworn or unsworn testimony at the Article 32 hearing?

ACC:  (Responds.)

MJ:  Do you also understand that one possible strategy for you and your counsel at the Article 32 hearing could have been an attempt to have the Article 32 officer recommend a disposition of the charge(s) other than trial by general court-martial?

ACC:  (Responds.)

MJ:  Did you know about all these rights that you would have at the Article 32 hearing at the time you elected to give up the right to have the Article 32 hearing?

ACC:  (Responds.)

MJ:  Do you freely and willingly agree to proceed to trial by general court-martial without an Article 32 hearing occurring in your case?

ACC:  (Responds.)

MJ:  Defense Counsel, if the accused’s plea of guilty is determined to be improvident will the accused be afforded an Article 32 hearing or is it permanently waived?

DC:  (Responds.)

MJ:  Trial Counsel, do you agree?

TC:  (Responds.)

2–7–9.  PRETRIAL AGREEMENT:  WAIVER OF MEMBERS

MJ:  Your pretrial agreement states that you agree to waive, that is give up, trial by members and to select trial by military judge alone.

ACC:  (Responds.)

MJ:  Do you understand the difference between trial before members and trial before military judge alone, as I explained to you earlier?

ACC:  (Responds.)

MJ:  Did you understand the difference between the various types of trials when you signed your pretrial agreement?

ACC:  (Responds.)

MJ:  Did you understand that you were giving up trial with members when you signed your pretrial agreement?

ACC:  (Responds.)

MJ:  Was that waiver a free and voluntary act on your part?

ACC:  (Responds.)

2–7–10.  PRETRIAL AGREEMENT:  WAIVER OF MOTIONS

NOTE 1:  Waiver of motions in a pretrial agreement.  RCM 705 prohibits any term in a pretrial agreement that is not voluntary or deprives the accused of the right to due process, the right to challenge the jurisdiction of the court-martial, the right to a speedy trial, the right to complete sentencing proceedings, or the complete and effective exercise of post-trial and appellate rights.  Thus, a term to “waive all motions” is overbroad and cannot be enforced.  However, if the pretrial agreement includes a term to waive a particular motion not precluded by RCM 705 or a term to “waive all waiveable motions” or words to that effect, proceed along the lines of the instruction below.  See paragraph 2-7-11, WAIVER OF MOTION FOR ILLEGAL PRETRIAL PUNISHMENT (ARTICLE 13) SENTENCING CREDIT.

MJ:  Defense Counsel, what motions are you not making pursuant to this provision of the pretrial agreement?

DC:  (Responds.)

MJ:  (To accused) Your pretrial agreement states that you waive, or give up, the right to make a motion regarding (state the specific motion(s) waived by the pretrial agreement).  I advise you that certain motions are waived, or given up, if your defense counsel does not make the motion prior to entering your plea.  Some motions, however, such as motions to dismiss for a lack of jurisdiction or failure to state an offense, for example, can never be given up.  Do you understand that this term of your pretrial agreement means that you give up the right to make (this) (any) motion which by law is given up when you plead guilty?

ACC:  (Responds.)

MJ:  In particular, do you understand that this term of your pretrial agreement precludes this court or any appellate court from having the opportunity to determine if you are entitled to any relief based upon (this) (these) motion(s)?

ACC:  (Responds.)

MJ:  When you elected to give up the right to litigate (this) (these) motion(s), did your defense counsel explain this term of your pretrial agreement and the consequences to you?

ACC:  (Responds.)

MJ:  Did anyone force you to enter into this term of your pretrial agreement?

ACC:  (Responds.)

MJ:  Defense Counsel, which side originated the waiver of motion(s) provision?

DC:  (Responds.)

NOTE 2:  Unlawful Command Influence.  The government may not require waiver of an unlawful command influence motion to obtain a pretrial agreement.  The accused, however, may offer to waive an unlawful command influence motion if the unlawful command influence involves issues occurring only during the accusatory phase of the court-martial (i.e., during preferral, forwarding, and referral of charges), as opposed to the adjudicative process (i.e., which includes interference with witnesses, judges, members, and counsel).  See United States v. Weasler, 43 MJ 15 (CAAF 1995).  If a waiver of an unlawful command influence motion originated with the prosecution, the judge should declare the term void as a matter of public policy.  For other motions not falling within the prohibited terms of RCM 705, regardless of their origination, and for unlawful command influence motions originated by the defense which involve issues only during the accusatory phase, continue as set forth below:

MJ:  (to accused) (Although the government originated this term of your pretrial agreement,) Did you freely and voluntarily agree to this term of your pretrial agreement in order to receive what you believed to be a beneficial pretrial agreement?

ACC:  (Responds.)

MJ:  Defense Counsel, what do you believe to be the factual basis of any motions covered by this term of the pretrial agreement?

DC:  (Responds.)

MJ:  (To the accused) Do you understand that if (this) (these) motion(s) were made and granted by me, then a possible ruling could have been that (all charges against you would be dismissed) (the statement you gave to (your command) (law enforcement authorities) (_________) could not be used as evidence  against you at this court-martial) (__________)?

ACC:  (Responds.)

MJ:  (To the accused) Knowing what your defense counsel and I have told you, do you want to give up making (this) (these) motion(s) in order to get the benefit of your pretrial agreement?

ACC:  (Responds.)

MJ:  Do you have any questions about this provision of your pretrial agreement?

ACC:  (Responds.)

2–7–11.  PRETRIAL AGREEMENT:  WAIVER OF MOTION FOR ILLEGAL PRETRIAL PUNISHMENT (ARTICLE 13) SENTENCING CREDIT

MJ:  Your pretrial agreement indicates that you agree to waive, or give up, your right to make a motion about whether you have suffered from illegal pretrial punishment.  Article 13 of the Uniform Code of Military Justice essentially prohibits anyone from imposing pretrial punishment upon you except for the minimum amount of restraint necessary to ensure your presence for trial.  In addition, your chain of command may not publicly humiliate or degrade you as a form of punishment.  Do you understand what I have said?

ACC:  (Responds.)

MJ:  What was the nature of the pretrial restraint, if any, that you have undergone pending this trial?

ACC:  (Responds.)

MJ:  (If accused had been in pretrial restraint:) What is it about this pretrial restraint that you believe may have been illegal?

ACC:  (Responds.)

MJ:  Tell me about other illegal pretrial punishment, if any, you may have suffered.

ACC:  (Responds.)

MJ:  (If accused has been in pretrial confinement:) Do you understand that the law requires that I award you day for day credit against the sentence for any lawfully imposed pretrial confinement imposed in this case?

ACC:  (Responds.)

MJ:  Do you also understand that if you convinced me that more likely than not you suffered from illegal pretrial punishment, then you would be entitled to (additional) credit against any sentence which you may receive in this case?

ACC:  (Responds.)

MJ:  Do you understand that, by this term of your pretrial agreement, you are giving up the right for this court, or any court considering an appeal of your case, to determine if you actually suffered from illegal pretrial punishment to include a claim for (additional) credit against your sentence for illegal pretrial punishment?

ACC:  (Responds.)

MJ:  Defense Counsel, have you considered the amount of credit you would have asked for if this issue were to be litigated?

DC:  (Responds.)

MJ:  (To the accused) Do you understand that the amount of credit for illegal pretrial punishment, if any, would be subject to my discretion depending on the seriousness of the illegal pretrial punishment? (If you succeeded on this issue, do you understand that you may have received the credit sought by your defense counsel, or possibly more or less than that amount?)

ACC:  (Responds.)

MJ:  Do you understand that by not litigating this issue, you will never know what credit for illegal pretrial punishment, if any, that you would be entitled to, and that you will receive no credit against your sentence for illegal pretrial punishment?

ACC:  (Responds.)

MJ:  When you elected to give up the right to litigate the illegal pretrial punishment issue, did your defense counsel explain this issue and the consequences to you?

ACC:  (Responds.)

MJ:  Did anyone force you to enter into this term of your pretrial agreement?

ACC:  (Responds.)

MJ:  Defense Counsel, which side originated this term of the pretrial agreement?

DC:  (Responds.)

MJ:  (Although the government originated this term of your pretrial agreement,) Did you freely and voluntarily decide to agree to this term of your pretrial agreement in order to receive what you believed to be a beneficial pretrial agreement?

ACC:  (Responds.)

MJ:  Knowing what I have now told you, do you still desire to give up the right to litigate the issue of illegal pretrial punishment as long as your pretrial agreement continues to exist?

ACC:  (Responds.)

MJ:  Do you have any questions about this provision of your pretrial agreement?

ACC:  (Responds.)

MJ:  As I have stated, if I accept your waiver of the Article 13 issue, I will not order any credit to be applied against your sentence for illegal pretrial punishment.  You may, however, bring to the court’s attention (the conditions of your pretrial restraint) (and) (your perceived pretrial punishment) in the sentencing phase of the trial so that the court can consider such matters in deciding upon an appropriate sentence for you.  Do you understand that?

ACC:  (Responds.)

REFERENCES:  United States v. McFadyen, 51 MJ 289 (CAAF 1999).

2–7–12.  STATUTE OF LIMITATIONS

NOTE:  Unless it affirmatively appears in the record that the accused is aware of his/her right to plead the statute of limitations when it is obviously applicable, the MJ has a duty to advise the accused of the right to assert the statute in bar of trial.  This advice should be given before the accused is allowed to enter a plea except in the unusual case where the applicability of the statute first becomes known after evidence is presented or after findings.  The advice may be substantially as follows:

MJ:  __________, one of the offenses for which you are about to be tried is (specify the offense).  This offense is alleged to have been committed more than (five) (___) years before the date upon which the sworn charges in this case were received by a summary court-martial convening authority.  It therefore appears that the statute of limitations may properly be asserted by you in bar of trial for this offense.  In other words, this specification (and charge) must be dismissed upon your request.  Take time to consult with your counsel and then advise me whether you wish to assert the statute of limitations in bar of trial for the offense of (specify the offense).

NOTE:  An election by the accused to assert the statute should be treated as a motion to dismiss.  Where the motion to dismiss because of the statute of limitations raises a question of fact, the MJ should defer ruling until all evidence has been presented.  When determination of such issue is essential to the question of guilt or innocence of an alleged offense, the issue of fact must be decided by the court pursuant to appropriate instructions.  RCM 905 and 907.

2–7–13.  MOTION FOR FINDING OF NOT GUILTY

NOTE:  The DC may make any motion for a finding of not guilty when the government rests or after the defense has rested, or both.  Such a motion should be made at an Article 39(a) session outside the presence of the members.  Before the motion is ruled upon, the DC may properly be required to indicate specifically wherein the evidence is legally insufficient.  Also, the ruling on the motion may be deferred to permit the TC to reopen the case for the prosecution and produce any available evidence.  The MJ rules finally on the motion for findings of not guilty.  If there is any evidence which, together with all inferences that can properly be drawn therefrom and all applicable presumptions, could reasonably tend to establish every essential element of an offense charged, the motion will not be granted.  If, using the same test, there is insufficient evidence to support the offense charged, but there is sufficient evidence to support a lesser included offense, the military judge may grant the motion as to the greater part and, if appropriate, the corresponding charge.  See RCM 917.  Normally, the motion should not be made before the court members.  If the motion is mistakenly made before the members and is denied, the MJ should instruct the members as follows:

MJ:  You are advised that my ruling(s) on the defense motion for a finding of not guilty must not influence you in any way when you consider whether the accused is guilty or not guilty.  The ruling(s) (was) (were) governed by a different standard than that which will guide you in determining whether the accused is guilty or not guilty.  A finding of guilty may not be reached unless the government has met its burden of establishing the guilt of the accused beyond a reasonable doubt, and whether this standard of proof has been met is a question which must be determined by you without any references to my prior ruling(s) on the motion(s) for a finding of not guilty.

NOTE:  If the motion is granted in part, so that the specification is reduced to a lesser offense, the MJ should instruct the members as follows:

MJ:  You are advised that I have found the accused not guilty of the part of (The) Specification (___) of (The) (Additional) Charge ______ which alleges the offense of __________.  However, the accused remains charged in this specification with the lesser offense of __________.  My ruling must not influence you in any way when you consider whether the accused is guilty or not guilty of the lesser offense.  The ruling was governed by a different standard than that which will guide you in determining whether the accused is guilty or not guilty of the lesser offense.  A finding of guilty may not be reached unless the government has met its burden of establishing the guilt of the accused beyond a reasonable doubt, and whether this standard of proof has been met is a question which must be determined by you without reference to my prior ruling on the motion for a finding of not guilty.

NOTE:  Depending upon the complexity of the changes resulting from a partial finding of not guilty, the MJ should direct the members to amend their copies of the flyer or direct preparation of a new flyer.

2–7–14.  RECONSIDERATION INSTRUCTION (FINDINGS)

NOTE:  An instruction substantially as follows must be given when any court member proposes reconsideration: 

MJ:  Reconsideration is a process wherein you are allowed to re-vote on your finding(s) after you have reached a finding of either guilty or not guilty.  The process for reconsideration is different depending on whether the proposal to reconsider relates to a finding of guilty or a finding of not guilty.  After reaching your finding(s) by the required concurrence, any member may propose that (some or all of) the finding(s) be reconsidered.  When this is done, the first step is to vote on the issue of whether to reconsider and re-vote on the finding(s).  In order for you to reconsider and re-vote on a finding, the following rules apply:

	Table 2–4
Votes Needed Reconsideration of Findings

	No.  of Members
	Not Guilty
	Guilty

	3
	2
	2

	4
	3
	2

	5
	3
	2

	6
	4
	3

	7
	4
	3

	8
	5
	3

	9
	5
	4

	10
	6
	4

	11
	6
	4

	12
	7
	5


MJ:  If the proposal is to reconsider a not guilty finding, then a majority of the members must vote by secret, written ballot in favor of reconsideration.  Since we have ___ members, that means ___ members must vote in favor of reconsidering any finding of not guilty.  If the proposal is to reconsider a guilty finding, then more than one-third of the members must vote by secret, written ballot in favor of reconsideration.  Since we have ___ members, that means ___ members must vote in favor of reconsidering any finding of guilty.  (If the proposal is to reconsider a guilty finding where the death penalty is mandatory for that finding, which means in this case, a guilty finding for the offense(s) of __________, then a proposal by any member for reconsideration regarding (that) (those) offense(s) requires you to reconsider that finding.)  If you do not receive the required concurrence in favor of reconsideration, that ends the issue and you should open the court to announce the findings as originally voted.  If you do receive the required concurrence in favor of reconsideration, then you must adhere to all my original instructions for determining whether the accused is guilty or not guilty, to include the procedural rules pertaining to your voting on the findings and (the required two-thirds concurrence for a finding of guilty) (the unanimous vote requirement for a finding of guilty for a capital offense).  (COL) (______), when the findings are announced, do not indicate whether they are the original findings or the result of reconsideration.

2–7–15.  RELATIVE SEVERITY OF SENTENCE

NOTE:  The following matters commonly arise pertaining to sentence or during the members’ deliberation on sentence.  They should be given when counsel or a member of the court raises a question or makes a request calling for such instructions or when the need for such instructions is otherwise apparent.  Before answering any question concerning relative severity of sentences, the views of counsel for both sides and the accused should be ascertained.  An Article 39(a) session may be required.  The following instruction, as modified to meet the circumstances of the particular case, may be given:

MJ:  The question as to whether a sentence of __________ is less severe than a sentence of __________ is a question that cannot be resolved with mathematical certainty.  However, I remind you of my advice as to the effect of punitive discharges.  Either type of punitive discharge and its consequences remain with the accused for the rest of (his) (her) life, whereas the (period of confinement once served) (or) (money once forfeited) does not have the same permanent stigma.  In light of these instructions and the facts and circumstances of this case, you should determine which of the proposed sentences is the least severe and vote on it first.  In determining the order of severity, any differences among you must be decided by majority vote.  After deciding which of the proposed sentences should be voted on first, you should proceed to deliberate and vote on an appropriate sentence in this case.

2–7–16.  CLEMENCY (RECOMMENDATION FOR SUSPENSION)

MJ:  You have no authority to suspend either a part of or the entire sentence that you adjudge; however, you may recommend such suspension.  Such a recommendation is not binding on the convening or higher authority.  Thus, in arriving at a sentence, you must be satisfied that it is appropriate for the offense(s) of which the accused has been convicted, even if the convening or higher authority refuses to adopt your recommendation for suspension. 

If fewer than all members wish to recommend suspension of a part of, or the entire sentence, then the names of those making such a recommendation, or not joining in such a recommendation, whichever is less, should be listed at the bottom of the Sentence Worksheet. 

Where such a recommendation is made, then the president, after announcing the sentence, may announce the recommendation, and the number of members joining in that recommendation. Whether to make any recommendation for suspension of a part of or the entire sentence is solely in the discretion of the court. 

Your responsibility is to adjudge a sentence that you regard as fair and just at the time it is imposed, and not a sentence that will become fair and just only if your recommendation is adopted by the convening or higher authority.

2–7–17.  CLEMENCY (ADDITIONAL INSTRUCTIONS)

MJ:  It is your independent responsibility to adjudge an appropriate sentence for the offense(s) of which the accused has been convicted.  However, if any or all of you wish to recommend clemency, it is within your authority to do so after the sentence is announced.  Your responsibility is to adjudge a sentence that you regard as fair and just at the time it is imposed and not a sentence that will become fair and just only if the mitigating action recommended in your clemency recommendation is adopted by the convening or higher authority who is in no way obligated to accept your  recommendation. 

A recommendation by the court for an administrative discharge or disapproval of a punitive discharge, if based upon the same matters as the sentence, is inconsistent with a sentence to a punitive discharge as a matter of law.  You may make the court’s recommendation expressly dependent upon such mitigating factors as (the (attitude) (conduct) of) (or) (the restitution by) the accused after the trial and before the convening authority’s action.

2–7–18.  “HUNG JURY” INSTRUCTION

NOTE:  Whenever any question arises concerning whether the required concurrence of members on a sentence or other matter relating to sentence is mandatory, or the MJ, after discussion with counsel for both sides and the accused, determines the jury has been deliberating for an inordinate length of time, the court may be advised substantially as follows:

MJ:  As the sentence in this case is discretionary with you members, you each have the right to conscientiously disagree.  It is not mandatory that the required fraction of members agree on a sentence and therefore you must not sacrifice conscientious opinions for the sake of agreeing upon a sentence.  Accordingly, opinions may properly be changed by full and free discussion during your deliberations.  You should pay proper respect to each other’s opinions, and with an open mind you should conscientiously compare your views with the views of others. 

Discussion may follow as well as precede the voting.  All members must have a full and fair opportunity to exchange their points of view and to persuade others to join them in their beliefs.  It is generally desirable to have the theories for both the prosecution and the defense weighed and debated thoroughly before final judgment.  You must not go into the deliberation room with a fixed determination that the sentence shall represent your opinion of the case at the moment, nor should you close your ears to the arguments of the other members who have heard the same evidence, with the same attention, with an equal desire for truth and justice, and under the sanction of the same oath.  But you are not to yield your judgment simply because you may be outnumbered or outweighed. 

If, after comparing views and repeated voting for a reasonable period in accordance with these instructions, your differences are found to be irreconcilable, you should open the court and the president may then announce, in lieu of a formal sentence, that the required fraction of members are unable to agree upon a sentence.

NOTE:  In capital cases, only one vote on the death penalty may be taken.

NOTE:  If the President subsequently announces that the court is unable to agree upon a sentence, a mistrial as to sentence should be declared.  The court should then be adjourned.

2–7–19.  RECONSIDERATION INSTRUCTION (SENTENCE)

MJ:  Reconsideration is a process wherein you are allowed to re-vote on a sentence after you have reached a sentence.  The process for reconsideration is different depending on whether the proposal to reconsider relates to increasing or decreasing the sentence.  After reaching a sentence by the required concurrence, any member may propose that the sentence be reconsidered.  When this is done, the first step is to vote on the issue of whether to reconsider and re-vote on the sentence.  In order for you to reconsider and re-vote on the sentence, the following rules apply:

	Table 2–5
Votes Needed for Reconsideration of Sentence

	No. of Members
	Increase Sentence
	Decrease Sentence (10 yrs or less)
	Decrease Sentence (Conf > 10 years)

	3
	2
	2
	

	4
	3
	2
	

	5
	3
	2
	2

	6
	4
	3
	2

	7
	4
	3
	2

	8
	5
	3
	3

	9
	5
	4
	3

	10
	6
	4
	3

	11
	6
	4
	3

	12
	7
	5
	4


If the proposal to reconsider is with a view to increasing the sentence, then a majority of the members must vote by secret, written ballot in favor of reconsideration.  Since we have _____ members, that means at least ______ members must vote in favor of reconsideration with a view to increase the sentence.  If the proposal to reconsider is with a view to decrease the sentence, then more than one-third of the members must vote by secret, written ballot in favor of reconsideration.  Since we have ___ members, then ___ members must vote in favor of reconsideration with a view to decrease the sentence.  (However, if the sentence you have reached includes confinement in excess of ten years (or confinement for life) (or confinement for life without eligibility for parole), then only more than one-fourth of the members, or at least ______ members, must vote in favor of reconsideration with a view to decrease the sentence.)  (If the sentence you have reached is death, then a proposal by any member for reconsideration requires you to reconsider.)  If you do not receive the required concurrence in favor of reconsideration, that ends the issue and you should open the court to announce the sentence as originally voted.  If you do receive the required concurrence in favor of reconsideration, then you must adhere to all my original instructions for proposing and determining an appropriate sentence to include the two-thirds (or three-fourths) (or unanimous) concurrence required for a sentence.  (COL) (______), when the sentence is announced, do not indicate whether it is the original sentence or the result of reconsideration.

2–7–20.  COMMENT ON RIGHTS TO SILENCE OR COUNSEL

NOTE:  Comment on or question about an accused’s exercise of a right to remain silent, to counsel, or both.  Except in extraordinary cases, a question concerning, evidence of, or argument about, an accused’s right to remain silent or to counsel is improper and inadmissible.  If such information is presented before the fact finder, even absent objection, the military judge should:  determine whether or not this evidence is admissible and, if inadmissible, evaluate any potential prejudice, make any appropriate findings, and fashion an appropriate remedy.  In trials with members, this should be done in an Article 39(a) session.  Cautions to counsel and witnesses are usually appropriate.  If the matter was improperly raised before members, the military judge must ordinarily give a curative instruction like the following, unless the defense affirmatively requests one not be given to avoid highlighting the matter.  Other remedies, including mistrial, might be necessary.  See United States v. Garrett, 24 MJ 413 (CMA 1987), and United States v. Sidwell, 51 MJ 262 (CAAF 1999).

MJ:  (You heard) (A question by counsel may have implied) that the accused may have exercised (his) (her) (right to remain silent) (and) (or) (right to request counsel).  It is improper for this particular (question) (testimony) (statement) to have been brought before you.  Under our military justice system, military personnel have certain constitutional and legal rights that must be honored.  When suspected or accused of a criminal offense, a service member has (an absolute right to remain silent) (and) (or) (certain rights to counsel).  That the accused may have exercised (his) (her) right(s) in this case must not be held against (him) (her) in any way.  You must not draw any inference adverse to the accused because (he) (she) may have exercised such right(s), and the exercise of such right(s) must not enter into your deliberations in any way.  You must disregard the (question) (testimony) (statement) that the accused may have invoked his right(s).  Will each of you follow this instruction?

2–7–21.  CREDIT FOR ARTICLE 15 PUNISHMENT

NOTE 1:  Using this instruction.  When an accused has previously received nonjudicial punishment for the same offense of which the accused stands convicted at the court-martial, the defense has the option to introduce evidence of the prior nonjudicial punishment for the sentencing authority to consider.  If the defense introduces the Article 15 in mitigation in a trial with members, the judge must instruct as to the specific credit (see NOTE 2) that will be given for the prior nonjudicial punishment unless the defense requests that the judge merely instruct that the members consider the prior punishment (see NOTE 3) when adjudging the sentence.  The judge should obtain the defense’s election regarding the desired instruction at the Article 39(a) session on sentencing instructions.  The defense also has the right to have the judge determine the proper credit to be given by the convening authority without making the members aware of the prior Article 15 or the specific credit to be given (see NOTE 4).  In a judge alone trial, the judge must state on the record the specific credit to be awarded for the prior punishment.  See United States v. Gammons, 51 MJ 169 (CAAF 1999). 

NOTE 2:  Instruction on specific credit.  When the judge instructs on specific credit to be given for a prior Article 15 punishment, the judge must ensure the accused receives “day-for-day, dollar-for-dollar, stripe-for-stripe” credit for any prior nonjudicial punishment suffered for the same offense(s) on which the accused was convicted at the court-martial.  United States v. Pierce, 27 MJ 367 (CMA 1989).  The judge should address this issue when discussing proposed sentencing instructions with counsel to arrive at a fair and reasonable credit on which to instruct.  Because the types of punishment administered nonjudicially and judicially are not always identical, and because no current guidelines exist for equivalent punishments except those contained in RCM 1003(b) (6) and (7), which provide an equivalency for restriction and hard labor without confinement XE "Hard labor, with or without confinement, effect of"  to that of confinement, the judge is responsible to ensure that the accused receives proper credit for the prior punishment.  (Judges may want to look to the 1969 MCM’s Table of Equivalent Punishments as a guide.  That Table indicated that one day of confinement equals one and one-half days of hard labor without confinement, or two days’ restriction, or one day’s forfeiture of pay.)  Once the judge determines the appropriate credit (see, e.g., United States v. Edwards, 42 MJ 381 (CAAF 1995)), the judge should give an instruction substantially as follows: 

When you decide upon a sentence in this case, you must consider that punishment has already been imposed upon the accused under Article 15, UCMJ, for the offense(s) of __________ of which (he) (she) has also been convicted at this court-martial.  The accused will receive specific credit for the prior nonjudicial punishment which was imposed and approved.  After trial and when the case is presented to the convening authority for action, the convening authority must credit the accused with the prior punishment from the Article 15 proceeding against any sentence you may adjudge.  The convening authority, therefore, must [state the specific credit to be given by stating words to the effect of:  (disapprove any adjudged reprimand) (and) (reduce any adjudged forfeiture of pay by $____ pay per month for ____ month(s)) (and) (credit the accused with already being reduced in grade to E-__) (and) (reduce any adjudged restriction by ___ days, or reduce any adjudged hard labor without confinement by ___ days, or reduce any adjudged confinement by ___ days)].

NOTE 3:  General consideration of prior Article 15.  When the defense desires that the judge only instruct that consideration, without stating any specific credit, be given to the prior Article 15 punishment, then the judge should instruct as follows (with the caveat that, if the defense counsel requests it, the judge must determine and announce the specific credit to be awarded outside the presence of the court members; see NOTE 4.):

When you decide upon a sentence in this case, you must consider that punishment has already been imposed upon the accused under Article 15, UCMJ, for the offense(s) of __________ of which (he) (she) has also been convicted at this court-martial.  This prior punishment is a matter in mitigation which you must consider.

NOTE 4.  When evidence of the Article 15 or the amount of specific credit for the Article 15 is not presented to the court members.  The defense not only has the election not to make the court members aware of the specific credit to be given for the prior Article 15 for the same offense of which the accused stands convicted (see NOTE 3), but also can elect not to bring any evidence of the prior Article 15 to the attention of the members.  In either situation, however, the defense has a right, at an Article 39(a) session, to have the judge determine the credit which the convening authority must give to the accused.  In this situation, it is suggested that the judge defer determining the actual credit for the convening authority to give until after the sentence has been announced.  This procedure will ensure that the judge awards the proper equivalent credit.  The judge may adapt the instruction following NOTE 2 to announce what credit the convening authority must apply.  The defense also has the option to not raise the credit issue at trial, and can raise it for the first time before the convening authority after trial.

REFERENCES:  United States v. Gammons, 51 MJ 169 (CAAF 1999); United States v. Pierce, 27 MJ 367 (CMA 1989).

	Table 2–6
Table of Equivalent Punishments

	Confinement at hard labor
	Hard labor without confinement
	Restriction to limits
	Forfeiture

	1 day
	1 1/2 days
	2 days
	1 day’s pay

	

	Table 2–7
Table of Equivalent Nonjudicial Punishments

	Kind of Punishment
	Upon commissioned and warrant officers (to be used only by an officer with GCM jurisdiction, or by a flag officer in command or his delegate)
	Upon other personnel

	Arrest in Quarters
	1 day
	------

	Restriction
	2 days
	2 days

	Extra Duties
	------
	1 1/2 days*

	Correctional Custody
	------
	1 day

	Forfeiture of pay
	1 day’s pay
	1 day’s pay

	


*The factor designated by asterisk in the table above is 2 instead of 1 1/2 when the punishment is imposed by a commanding officer below the grade of major or lieutenant commander.  The punishment of forfeiture of pay may not be substituted for the other punishments listed in the table, nor may those other punishments be substituted for forfeiture of pay.

2–7–22.  VIEWS AND INSPECTIONS

NOTE 1:  Guidance on views and inspections.  The military judge may, as a matter of discretion, permit the court-martial to view or inspect premises or a place or an article or object.  A view or inspection should be permitted only in extraordinary circumstances (See NOTE 2).  A view or inspection shall take place only in the presence of all parties, the members (if any), the military judge, and the reporter.  A person familiar with the scene may be designated by the military judge to escort the court-martial.  Such person shall perform the duties of escort under oath.  The escort shall not testify, but may point out particular features prescribed by the military judge.  Any statement made at the view or inspection by the escort, a party, the military judge, or any member shall be made a part of the record.  The fact that a view or inspection has been made does not necessarily preclude the introduction in evidence of photographs, diagrams, maps, or sketches of the place or item viewed, if these are otherwise admissible.  Before conducting the session described below in the presence of the members, the military judge should hold an Article 39(a) session to determine exactly what place or items will be viewed or inspected and that the below procedures and instructions are properly tailored to the circumstances. 

NOTE 2:  Considerations whether to permit a view. 

a.  The party requesting a view or inspection has the burden of proof both as to relevance and extraordinary circumstances.  The military judge must be satisfied that a view or inspection is relevant to guilt or innocence as opposed to a collateral issue.  The relevance must be more than minimal and, even when relevance is established, the proponent must still establish extraordinary circumstances. 

b.  Extraordinary circumstances exist only when the military judge determines that other alternative evidence (testimony, sketches, diagrams, maps, photographs, videos, etc.) is inadequate to sufficiently describe the premises, place, article, or object.  The military judge should also consider the orderliness of the trial, how time consuming a view or inspection would be, the logistics involved, safety concerns, and whether a view or inspection would mislead or confuse members.

c .  A view is not intended as evidence, but simply to aid the trier of fact in understanding the evidence. 

d.  Counsel and the military judge should be attentive to alterations to, or differences in, the item or location to be viewed or inspected as compared to the time that the place or item is relevant to the proceedings.  Differences in time of day, time of the year, lighting, and other factors should also be discussed.  The military judge should be prepared, with assistance of counsel, to note these differences to the members.

MJ:  The court will be permitted to view (the place in which the offense charged in this case is alleged to have been committed) (________) as requested by (trial) (defense) counsel.  Does the (trial) (defense) counsel desire that an escort accompany the court?

(TC) (DC):  Yes, I suggest that __________ serve as the escort.  (He has testified as to the (place) (________) and I believe that it is desirable to have him as escort.)

MJ:  Does (trial) (defense) counsel have any objection to _____as escort?

(TC) (DC):  (No objection) (__________).

MJ:  Have _______come into the courtroom.  (The proposed escort enters the courtroom.)

TC:  (To escort) State your full name, (grade, organization, station, and armed force) (occupation and city and state of residence).

Escort:  __________.

MJ:  The court has been authorized to inspect (the place in which the offense charged in this case is alleged to have been committed) (________) and desires you to act in the capacity of escort.  Do you have any objections to serving as escort?

Escort:  No, your Honor.

MJ:  Trial Counsel will administer the oath to the escort. 

TC:  Please raise your right hand.  Do you (swear) (or) (affirm) that you will escort the court and will well and truly point out to them (the place in which the offense charged in this case is alleged to have been committed) (______); and that you will not speak to the court concerning (the alleged offense) (______), except to describe (the place aforesaid) (________).  So help you God.

Escort:  I do.

MJ:  This view is being undertaken to assist the court in understanding and applying the evidence admitted in the trial.  The view itself is not evidence; it merely enables the court to consider and apply the evidence before it in the light of the knowledge obtained by the inspection.  Likewise, nothing said at the inspection is to be considered as evidence.  The court will not hear witnesses or take evidence at the view.  Counsel and members of the court properly may ask the escort to point out certain features, but they must otherwise refrain from conversation.  Counsel, the members, and I will be provided with paper and a writing instrument to write out any questions of the escort and the questions will be marked as an appellate exhibit.  The reporter is instructed to record all statements made at the view by counsel, the accused, the escort, the members, or me.  Reenactments of the events involved or alleged to have been committed are not authorized.  The escort, counsel, the accused, the reporter, and I will be present with the court at all times during the view.  The court will now recess and remain in the vicinity of the courtroom to await necessary transportation.  When the view has been completed, the court will reassemble and the regular proceedings will be resumed.

MJ:  Are there any questions from the members about the procedure we are to follow?

MBRS:  (Respond.)

MJ:  (Other than at the previous Article 39(a) session held earlier on this matter,) Do counsel have any objections to these instructions or any requests about how the viewing is to be conducted?

TC/DC:  (Respond.)

NOTE 3:  The court should then proceed to the place to be inspected.  After the court has assembled at the place to be viewed, the military judge should state in substance as follows:

MJ:  It is now ___ hours on the ___ day of __________ 20__; all parties to the trial who were present when the court recessed are present; and that __________ is also present.

NOTE 4:  The military judge should then ask questions of the escort to identify the physical location of the court.

MJ:  The members of the court are at liberty to look around.  If you have questions to ask of the escort, please write them out so that I can ask them in the presence of all the parties to the trial. Remain together.  Please bear in mind that everything said during the course of the view must be recorded by the court reporter.  The members may not talk or otherwise communicate among themselves.
NOTE 5:  The court should then be allowed sufficient time to inspect the place or item in question.

MJ:  Does any member or counsel have any questions to ask the escort? (If so, please write them out on the forms provided.)  If not, I we are in recess until _____.

NOTE 6:  Once the view is conducted, the military judge should conduct an Article 39(a) session substantially as follows:

MJ:  Does any party have any objections to how the view was conducted or to anything that occurred during the view?

TC/DC:  (Respond.)

NOTE 7:  After the court is called to order and all parties to the trial are accounted for, the military judge should make the following announcement:

MJ:  During the recess, the members of the court, counsel, the accused, the escort, the military judge, and the reporter viewed (the place in which the offense charged in this case is alleged to have been committed) (which was identified by the escort as __________) (_____).  The transcript of the reporter’s Notes taken at the view will be inserted at the proper chronological point in the record of trial.  The members are instructed to avoid, and not go to, the location we just visited until the trial has ended.

REFERENCES:

(1) Views and inspections generally.  RCM 913(c)(3).

(2) Oath for escort.  RCM 807(b).

(3) Test for whether a view is warranted.  United States v. Marvin, 24 MJ 365 (CMA 1987); United States v. Ayala, 22 MJ 777 (ACMR 1986), aff’d 26 MJ 190 (CAAF 1988); and United States v. Huberty, 50 MJ 704 (AFCCA 1999).

(4) View not evidence.  United States v. Ayala, 22 MJ 777 (ACMR 1986), aff’d 26 MJ 190 (CMA 1988).

(5) Unauthorized view.  United States v. Wolfe, 24 CMR 57 (CMA 1955).

(6) Completeness of record of a view.  United States v. Martin, 19 CMR 646 (AFBR 1955), pet. denied, 19 CMR 413 (CMA 1955).

2–7–23.  ABSENT ACCUSED INSTRUCTION:  PRELIMINARY FINDINGS

MJ:  Under the law applicable to trials by court-martial, various circumstances may exist whereby a court-martial can proceed to findings and sentence, if appropriate, without the accused being present in the courtroom.  I have determined that one or more of these circumstances exist in this case.  You are not permitted to speculate as to why the accused is not present in court today and that you must not draw any inference adverse to the accused because (he) (she) is not appearing personally before you.  You may neither impute to the accused any wrongdoing generally, nor impute to (him) (her) any inference of guilt as respects (his) (her) nonappearance here today.  Further, should the accused be found guilty of any offense presently before this court, you must not consider the accused’s nonappearance before this court in any manner when you close to deliberate upon the sentence to be adjudged.

Will each member follow this instruction?

REFERENCES:  See United States v. Minter, 8 MJ 867 (NMCMR 1980); see also United States v. Denney, 28 MJ 521 (ACMR 1989) (indicating that accused’s absence may be considered for rehabilitative potential); United States v. Chapman, 20 MJ 717 (NMCMR 1985), aff’d, 23 MJ 226 (CMA 1986) (summary affirmance).

2–7–24.  STIPULATIONS OF FACT AND EXPECTED TESTIMONY (NOT IAW A PRETRIAL AGREEMENT)

NOTE:  Whenever the prosecution or defense offers a stipulation into evidence, the MJ should conduct an inquiry with the accused outside the presence of the court members along the following lines:

MJ:  __________, before signing the stipulation, did you read it thoroughly?

ACC:  (Responds.)

MJ:  Do you understand the contents of the stipulation?

ACC:  (Responds.)

MJ:  Do you agree with the contents of the stipulation?

ACC:  (Responds.)

MJ:  Before signing the stipulation, did your defense counsel explain the stipulation to you?

ACC:  (Responds.)

MJ:  Do you understand that you have an absolute right to refuse to stipulate to the contents of this document?

ACC:  (Responds.)

MJ:  You should enter into this stipulation only if you believe it is in your best interest to do so.  Do you understand that?

ACC:  (Responds.)

MJ:  __________, I want to ensure that you understand how this stipulation is to be used. 

(IF STIPULATION OF FACT:) MJ:  When counsel for both sides and you agree (to a fact) (the contents of a writing), the parties are bound by the stipulation and the stipulated matters are facts in evidence to be considered along with all the other evidence in the case.  Do you understand that?

ACC:  (Responds.)

(IF STIPULATION OF EXPECTED TESTIMONY:) MJ:  When counsel for both sides and you agree to a stipulation of expected testimony, you are agreeing that if __________ were present in court and testifying under oath, (she) (he) would testify substantially as set forth in this stipulation.  The stipulation does not admit the truth of the person’s testimony.  The stipulation can be contradicted, attacked, or explained in the same way as if the person was testifying in person.  Do you understand that?

ACC:  (Responds.)

MJ:  __________, knowing now what I have told you and what your defense counsel earlier told you about this stipulation, do you still desire to enter into the stipulation?

ACC:  (Responds.)

MJ:  Do counsel concur in the contents of the stipulation?

TC/DC:  (Respond.)

MJ:  The stipulation is admitted into evidence as __________.

NOTE:  Stipulations of expected testimony are admitted into evidence, but only read to the court members.  They are not to be given to them for use in deliberations.

2–7–25.  CONFESSIONAL STIPULATION OF FACT INQUIRY

NOTE:  The following inquiry is required by United States v. Bertelson, 3 MJ 314 (CMA 1977), whenever a stipulation “practically amounts to a confession” as set forth in the discussion following RCM 811(c).

MJ:  Please have the stipulation marked as a Prosecution Exhibit, present it to me, and make sure the accused has a copy.

TC:  (Complies.)

MJ:  __________, I have before me Prosecution Exhibit ___ for Identification, a stipulation of fact.  Did you sign this stipulation?

ACC:  (Responds.)

MJ:  Did you read this document thoroughly before you signed it?

ACC:  (Responds.)

MJ:  Do both counsel agree to the stipulation and that your signatures appear on the document?

TC/DC:  (Respond.)

MJ:  __________, a stipulation of fact is an agreement among the trial counsel, the defense counsel, and you that the contents of the stipulation are true, and if entered into evidence are the uncontradicted facts in this case.  No one can be forced to enter into a stipulation, and no stipulation can be accepted without your consent, so you should enter into it only if you truly want to do so.  Do you understand this?

ACC:  (Responds.)

MJ:  Are you voluntarily entering into this stipulation because you believe it is in your own best interest to do so?

ACC:  (Responds.)

MJ:  __________, the government has the burden of proving beyond a reasonable doubt every element of the offense(s) with which you are charged.  By stipulating to the material elements of the offense(s), as you are doing here, you alleviate that burden.  That means that based upon the stipulation alone, and without receiving any other evidence, the court can find you guilty of the offense(s) to which the   stipulation relates.  Do you understand that?

ACC:  (Responds.)

(IF JUDGE ALONE TRIAL:) MJ:  If I admit this stipulation into evidence it will be used in two ways.

First, I will use it to determine if you are, in fact, guilty of the offense(s) to which the stipulation relates.  And second, I will use it in determining an appropriate sentence for you.

(IF MEMBERS TRIAL:) MJ:  If I admit this stipulation into evidence it will be used in two ways.

First, members will use it to determine if you are, in fact, guilty of the offense(s) to which the stipulation relates.  And second, the trial counsel may read it to the court members and they will have it with them when they decide upon your sentence.

MJ:  Do you understand and agree to these uses of the stipulation?

ACC:  (Responds.)

MJ:  Do both counsel also agree to these uses?

TC/DC:  (Respond.)

MJ:  __________, a stipulation of fact ordinarily cannot be contradicted.  You should, therefore, let me know now if there is anything whatsoever in the stipulation that you disagree with or feel is untrue.  Do you understand that?

ACC:  (Responds.)

MJ:  At this time, I want you to read your copy of the stipulation silently to yourself as I read it to myself.

NOTE:  The MJ should read the stipulation and be alert to resolve inconsistencies between what is stated in the stipulation and what the accused will say during the inquiry establishing the factual basis for the stipulation.

MJ:  Have you finished reading it?

ACC:  (Responds.)

MJ:  __________, is everything in the stipulation the truth?

ACC:  (Responds.)

MJ:  Is there anything in the stipulation that you do not which to admit that is true?

ACC:  (Responds.)

MJ:  __________, have you consulted fully with your counsel about the stipulation?

ACC:  (Responds.)

MJ:  After having consulted with your counsel, do you consent to my accepting the stipulation?

ACC:  (Responds.)

MJ:  __________, at this time I want you to tell me what the factual basis is for this stipulation.  Tell me what happened. 

NOTE:  At this point the military judge must personally question the accused to develop information showing what the accused did or did not do and what he/she intended, where intent is pertinent.  The aim is to make clear the factual basis for the recitations in the stipulation.  The military judge must be alert to the existence of any inconsistencies between the stipulation and the explanations of the accused.  If any arise they must be discussed thoroughly with the accused, and the military judge must resolve them or reject the stipulation.

MJ:  Does either counsel believe that any further inquiry is required into the factual basis for the stipulation?

TC/DC:  (Respond.)

MJ:  __________, has anybody made any promises or agreements with you in connection with this stipulation?

ACC:  (Responds.)

MJ:  Counsel, are there any written or unwritten agreements between the parties in connection with the stipulation?
NOTE:  Should this inquiry reveal the existence of an agreement not to raise defenses or motions, the stipulation will be rejected as inconsistent with Article 45(a).

TC/DC:  (Respond.)

MJ:  Defense Counsel, do you have any objections to Prosecution Exhibit ___ for Identification?

DC:  (Responds.)

MJ:  Prosecution Exhibit ___ for Identification is admitted into evidence.

2–7–26.  FLOW CHART FOR CHALLENGES AND BREAKING QUORUM

NOTE:  If a challenge reduces the court below quorum, see Article 41 and chart below to determine the proper course of action.  The proper COA depends on several factors: 1) what type of challenge brought the panel below quorum; 2) has either side exercised a peremptory challenge; 3) is the panel below Art 16 quorum (3/5/12) or below Art 25 quorum (1/3 enlisted); and, 4) if it’s an Art 25 issue, could peremptory challenges potentially “fix” the problem.  See also United States v. Dobson, 63 M.J. 1 (C.A.A.F. 2006).
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2–7–27.  ARGUMENT OR REQUEST FOR A PUNITIVE DISCHARGE

NOTE 1:  Argument or a request for a punitive discharge.  It is improper for defense counsel to argue for a discharge or dismissal against the client’s desires and if a dishonorable discharge is possible, the defense counsel may only argue for a bad-conduct  discharge.  United States v. Dresen, 40 MJ 462 (CMA 1994); United States v. McMillan, 42 CMR 601 (ACMR 1970).  If the defense or the accused requests, argues for, or concedes the appropriateness of, a punitive discharge or dismissal, the military judge should conduct an inquiry with the accused outside of the presence of the court members.  United States v. McNally, 16 MJ 32 (CMA 1983).  But see United States v. Lyons, 36 MJ 425 (CMA 1993).  The focus of the inquiry is to ensure that the accused consents to the argument and fully understands the ramifications of a punitive discharge or dismissal.  Ordinarily, before argument or the accused’s making a request for a discharge or dismissal, the defense counsel should inform the military judge outside the presence of the court members of the planned argument or request.  This procedure will ensure that the inquiry is done before the members hear the argument or request.  If the argument is made before the inquiry below is conducted, the inquiry should be made before the court closes to deliberate on the sentence.  If the accused did not wish the argument to be made, the military judge should instruct the members to disregard that portion of the defense’s argument.  The following inquiry may be appropriate:

MJ:  (Accused), do you understand that the only discharge(s) this court can adjudge (is) (are) a bad-conduct discharge (and a dishonorable discharge) (is a dismissal)?

ACC:  (Responds.)

MJ:  Do you understand that a (bad-conduct discharge) (dismissal) will forever adversely stigmatize the character of your military service and it will limit your future employment and schooling opportunities?

ACC:  (Responds.)

MJ:  Do you understand that a (bad-conduct discharge) (dismissal) may adversely affect your future with regard to legal rights, economic opportunities, and social acceptability?

ACC:  (Responds.)

MJ:  Do you understand that by (receiving a bad-conduct discharge) (being dismissed), you will lose substantially all benefits from the Department of Veterans Affairs and the Army establishment, as well as other benefits normally given by other governmental agencies?

ACC:  (Responds.)

(IF RETIREMENT ELIGIBLE:  MJ:  Do you understand that a (bad-conduct discharge) (dismissal) terminates your military status and will deprive you of any retirement benefits, to include retired pay?

ACC:  (Responds.)

MJ:  Have you thoroughly discussed your desires with your defense counsel?

ACC:  (Responds.)

MJ:  Do you believe you fully understand the ramifications of a (bad-conduct discharge) (dismissal)?

ACC:  (Responds.)

MJ:  Are you aware that if you do not receive a punitive discharge from this court-martial, then your chain of command may very well try to administratively separate you from the service?

ACC:  (Responds.)

MJ:  Are you also aware that an administrative separation is considered much less severe than a discharge from a court-martial and will not stigmatize you with the devastating and long term effects of a discharge from a court-martial?

ACC:  (Responds.)

MJ:  (Accused), knowing all that I and your defense counsel have explained to you, is it your express desire to be (discharged from the service with a bad-conduct discharge) (dismissed from the service) (if, as you indicate, it will preclude (your going to confinement) (an extended period of  confinement) (__________))?

ACC:  (Responds.)

MJ:  Do you consent to your defense counsel stating an argument that you desire to be (discharged with a bad-conduct discharge) (dismissed from the service) (if it will preclude (your going to confinement) (an extended period of confinement) (__________))?

ACC:  (Responds.)

NOTE 2:  Sentence Appropriateness.  The sentencing authority should not adjudge a bad-conduct discharge or a dismissal merely based upon a request for one.  The discharge or dismissal must be an appropriate punishment for the accused and the offenses of which the accused stands convicted before it can be adjudged.  United States v. Strauss, 47 MJ 739 (NMCCA 1997).  

NOTE 3:  Requesting a Dismissal.  Although no case specifically holds that counsel may argue for a dismissal, appellate courts have implicitly recognized such arguments as proper.  See United States v. Worrell, 3 MJ 817 (AFCMR 1977) (arguing for a dismissal  is not ineffective assistance of counsel); United States v. Nunes, 39 MJ 889 (AFCCA 1994) (argument held not to be a request for dismissal); United States v. Perry, 48 MJ 197 (CAAF 1998) (argument for dismissal implicitly approved; alleged error was failure to instruct on the impact of a dismissal).  

NOTE 4:  Title 10, United States Code, Section 1161(b) (2) authorizes the President to “drop from the rolls of any armed force any commissioned officer…who may be separated under section 1167 of this title by reason of a sentence to confinement adjudged by a court-martial.”  Section 1167 provides that “a member sentenced by a court-martial to a period of confinement for more than six months may be separated from the member’s armed force at any time after the sentence to confinement has become final...and the member has served in confinement for a period of six months.”

2-7-28.  GUILTY PLEA - ADVICE TO ACCUSED WHEN FOLLOWING RAISED:  MENTAL RESPONSIBILITY, EVIDENCE NEGATING MENS REA, COMPETENCE, OR FAILURE TO REMEMBER 

NOTE 1:  If the accused has pled guilty and the issue of the accused’s mental responsibility, lack of mens rea, or competence to stand trial is raised during trial, the military judge should conduct one or more of the following inquires, as appropriate.  See Article 50a, UCMJ; Ellis v. Jacob, 26 MJ 90 (CMA 1988); United States v. Berri, 33 MJ 337 (CMA 1991); Benchbook Instructions 6-1 through 6-5 (Sanity and Partial Mental Responsibility) and 5-17 (Evidence Negating Mens Rea).  During a Care inquiry, to distinguish between the "mere possibility of a defense" (which does not require further inquiry by the military judge) and a "possible defense" (which does), see United States v. Hayes, 70 MJ 454 (CAAF 2012).

NOTE 2:  Lack of mental responsibility or lack of mens rea due to partial mental responsibility raised.  If the issue of the accused’s lack of mental responsibility or lack of mens rea due to partial mental responsibility at the time of the offenses charged has been raised during the providence inquiry, conduct the following inquiry.  If necessary, the military judge may sua sponte order an inquiry under RCM 706 to occur during or after the trial.

MJ:  Defense counsel, (during my inquiry into the providence of the accused’s guilty plea) (during your sentencing case) (_____), the issue of the accused’s (lack of mental responsibility) (partial mental responsibility) at the time of the offense(s) charged (in (the) specification(s) (___) of (the) (Additional) Charge (___)) was raised.  Specifically, (the accused stated _____) ((Doctor)(_____)  testified that _____) (_____).  (Do you believe the accused has a defense based upon lack of mental responsibility) (Do you believe the accused, because of partial lack of mental responsibility, was unable to (entertain the premeditated design to kill) (form the specific intent to _____) (know that _____) (act willfully) (_____)) with respect to (the) (those) charged offense(s)?

DC: (Responds.)

MJ:  Have you fully investigated potential mental responsibility defenses by reviewing the facts in this case and speaking with the accused?  (Have you spoken with the accused’s doctor(s)?) (Have you obtained assistance from mental health professionals in evaluating this issue?)

DC: (Responds.)

MJ:  Has a mental responsibility inquiry been conducted under RCM 706?  (If not, do you believe there is reason to believe the accused lacked mental responsibility for any offense charged?) 

DC: (Responds.)

(MJ:  Do you desire a continuance in order to further investigate this issue?

DC: (Responds.))

NOTE 3:  Defense states no lack of mental responsibility defense.  If defense counsel states that no mental responsibility defenses exist, the MJ should conduct the following inquiry of the accused.

MJ:  ___________, military law recognizes a defense of lack of mental responsibility. This lack of mental responsibility defense would be a complete defense to the offense(s) charged (in (the) specification(s) (___) of (the) (Additional) Charge (___)). The defense of lack of mental responsibility has two parts.  First, at the time of (the) (those) charged offense(s), you must have been suffering from a severe mental disease or defect.  Second, as a result of that severe mental disease or defect, you must have been unable to appreciate the nature and quality or wrongfulness of your conduct.  Do you understand this?

ACC: (Responds.)

MJ:  _________, has your defense counsel explained to you the defense of lack of mental responsibility?  

ACC:  (Responds.)

MJ:  Do you believe that, at the time of (the) (those) charged offense(s), you were suffering from a severe mental disease or defect?  

ACC:  (Responds.) 

MJ:  Do you believe that, at the time of (the) (those) charged offense(s), you were unable to appreciate the nature and quality or wrongfulness of your actions?  

ACC:  (Responds.)

MJ:  Did you understand what you were doing at the time of (the) (those) charged offense(s)?   Why?   

ACC:  (Responds.) 

MJ:   Did you understand what you were doing at the time of (the) (those) charged offense(s) was wrong?  Why?   

ACC:  (Responds.) 

MJ: (Accused), based on what I have told you and what your defense counsel told you, do you believe the defense of lack of mental responsibility applies in your case?

ACC:  (Responds.) 

MJ:  Defense counsel, are you affirmatively disclaiming the defense of lack of mental responsibility?

DC:  (Responds.)

MJ:  (Accused), do you agree?

ACC:  (Responds.)

NOTE 4:  Defense states no partial lack of mental responsibility for specific mens rea offense.  If any offense includes a specific mens rea element, ask the following additional questions.

MJ:  Defense counsel, based on your investigation, do you believe the accused suffered from a mental (disease) (defect) (impairment) (condition) (deficiency) (character or behavior disorder) (_____) that prevented him/her from (entertaining the premeditated design to kill) (forming the specific intent to _____) (knowing that _____) (acting willfully) (_____) at the time he/she committed (the) (those) charged offense(s)?  

DC:  (Responds.)

MJ:  (Accused), has your defense counsel explained to you that partial lack of mental responsibility can negate certain mental states required for (the) (those) charged offense(s)?  

ACC:  (Responds.) 

MJ:  (The military judge should describe the offense(s) to which partial lack of mental responsibility might apply, and the affected elements, as follows:)  I advised you earlier that one of the elements of the offense(s) charged (in (the) specification(s) (___) of (the) (Additional) Charge (___)) is that you (had a premeditated design to kill) (had the specific intent to _____) (knew that _____) (acted willful) (_________).  You may have been sane at the time of the charged offense(s), yet, because of some underlying mental disease, defect, impairment, condition,  deficiency, or character or behavior disorder, you may have been incapable of (entertaining the premeditated design to kill) (forming the specific intent to _____) (having knowledge that _____) (acting willfully) (_____).  Do you understand this?

ACC:  (Responds.)

MJ:  What, if any, mental disease, defect, impairment, condition, deficiency, or character or behavior disorder, were you suffering from at the time you committed (the) (those) charged offense(s)?  Were you seeing a doctor?  What medications were you taking at that time?  What effects, if any, did the mental disease, defect, impairment, condition, deficiency, or character or behavior disorder and these medications have on you? At the time you committed (the) (those) charged offense(s), did you continue to perform military duties?  

ACC:  (Responds.)

MJ:  Do you believe that, at the time of (the) (those) charged offense(s), you were suffering from a mental disease, defect, impairment, condition, deficiency, or character or behavior disorder that would have prevented you from (entertaining the premeditated design to kill) (forming the specific intent to _____) (having knowledge that _____) (acting willfully) (_____)?  Why?

ACC:  (Responds.)

MJ:  Defense counsel, are you affirmatively disclaiming the defense of partial mental responsibility with respect to (the) (those) charged offense(s)?

DC:  (Responds.)

MJ:  (Accused), do you agree?  

ACC:  (Responds.)

NOTE 5:  Lack of competence to stand trial raised.  To the extent that the accused’s competence to stand trial is raised, the military judge should conduct the following inquiry.

MJ:  Defense counsel, have you fully investigated the issue of whether the accused suffers from a mental disease or defect that prevents him/her from understanding the nature of these proceedings or from cooperating intelligently with you in the preparation of the defense?   

DC:   (Responds.) 

MJ:  Based on your investigation, do you believe the accused suffers from a mental disease or defect that prevents him/her from understanding the nature of these proceedings or prevented him/her from cooperating intelligently with you in the preparation of the defense?   

DC:  (Responds.)

MJ:  Has a mental responsibility inquiry been conducted under RCM 706?  (If not, does defense counsel believe there is reason to believe the accused lacks competence to stand trial?) 

DC: (Responds.)

MJ:  Do you desire a continuance in order to further investigate this issue?

DC: (Responds.)

MJ:  (Accused),  are you currently suffering from any mental disease or defect such that you cannot understand these proceedings?

ACC:  (Responds.)

MJ:  Have you been diagnosed with any condition that would affect your ability to understand these proceedings or cooperate with your defense counsel?

ACC:  (Responds.)

MJ:  Have you understood everything we’ve talked about today?

ACC:  (Responds.)

MJ:  Do you understand the roles of all the participants?  Do you understand the trial counsel represents the government and has the responsibility to present evidence tending to establish your guilt of these offenses? 

ACC:  (Responds.)

MJ:  Do you understand the defense counsel represents you and has the responsibility to challenge the evidence presented against you, cross-examine witnesses, and make legal arguments on your behalf?

ACC:  (Responds.)

MJ:  Do you understand I am the military judge in your case and I rule on all objections, preside over all open sessions of court, and, if you select trial by judge alone, determine your guilt or innocence and, if found guilty, will impose sentence upon you?

ACC:  (Responds.)

MJ:  Are you taking any medication?  What medication are you taking?  Are you feeling the effects of any medication?  Within the last 24 hours have you taken the medication in the prescribed dosage and at the times ordered by the doctor?  Does taking this medication in the prescribed manner make it difficult for you to understand these proceedings or have you understood everything we’ve talked about today?

ACC:  (Responds.)

MJ:  How long have you been taking (this) (these) medication(s)?  Have you continued to perform military duties while you are taking your medication(s)?  Do you have a profile limiting your military duties?  Have you been assigned to quarters?  

ACC:  (Responds.)

MJ:  I note that during my discussion with the accused today for the past ____ hours, the accused (has been engaged and attentive) (has responded appropriately to my questions) (has maintained eye contact with me) (has not slurred his word nor stuttered, stumbled, or otherwise given me any indication that he is anything but fully coherent) and (has demonstrated appropriate affect for these proceedings) (_________________).  It appears to me that from his participation and demeanor throughout the proceedings, the accused is not impaired and that he understands the proceedings that have taken place today and is able to participate in his defense.  Have you understood the proceedings that have taken place today?

ACC:  (Responds.)

MJ:  Are you able to assist your defense counsel in preparing your defense?

ACC:  (Responds.)

MJ:  I find that the accused is not presently suffering from a mental disease or defect rendering him/her mentally incompetent to stand trial under RCM 909.  The accused is able to understand the nature of these proceedings and able to (conduct) (cooperate intelligently in) the defense of this case.

NOTE 6:  Failure to remember raised:   MJ may use the following questions during a providence inquiry where the accused wishes to plead guilty to an offense but cannot recall the facts or circumstances due to Intoxication or amnesia.]

MJ:
(Accused), in a pretrial conference, your counsel informed me that you could not remember what you had done/what your actions were on
_
· What is it you cannot remember?
· Why is it that you cannot recall what happened? 

· How much (alcohol) did you consume?

MJ:
(Accused), now you have pleaded guilty to
.  I need to know what makes you think you are guilty.
· Have you read any reports or statements concerning this incident? What specifically have you read?

· Are you satisfied that the reports and statements are true and correct? Have you talked with the victim(s) or any of the witnesses?

· Do you know the victim(s) or any of the witnesses, and if so, how well? Did your counsel talk with the victim(s) or any of the witnesses?

· Do you have any reason to believe that any of the victim(s) or witnesses would lie about what you did on
_
MJ:      (Trial counsel), have you provided to the defense all information in the hands of the prosecution pertaining to the offense(s)? Does that include all incriminating evidence and all evidence that might be favorable to the accused?

MJ:
(Defense counsel), are you satisfied that you have received all the evidence in the possession of the prosecution pertaining to the offense(s), both favorable and unfavorable to the accused?

MJ:
(Accused), are you satisfied that you have received all the evidence in the possession of the prosecution pertaining to the offense(s), both favorable and unfavorable to you?

MJ:
(Defense counsel), was there an Article 32 hearing conducted in this case?

MJ:
[If yes] (Accused), at the Article 32 hearing, did you hear the prosecution witnesses testify?

MJ: 
Did you have an opportunity to review documentary evidence utilized by the prosecution at that hearing, including statements of witnesses?

MJ:
(Accused), have you personally reviewed the evidence available concerning the offense(s) alleged against you?

MJ:       Before deciding to plead guilty, did you consider all of the evidence?

MJ:       After considering all the evidence and discussing the case with your defense counsel, do you believe that you committed the offense(s) charged?

MJ:       Do you have any doubt whether or not you committed the offense(s)?

MJ:
(Accused), what do you personally believe occurred with regard to the offense(s)?

MJ:
(Accused), I have previously described to you the elements that the government must prove beyond a reasonable doubt before you can be found guilty.  Do you remember those elements?  Do you believe that the prosecution could prove each element of the offense(s) beyond a reasonable doubt?

MJ:
[If specific intent/ actual knowledge an element] Do you understand that in order for the prosecution to prove your guilt to the offense(s) of (
), it must prove beyond a reasonable doubt that you had (actual knowledge of ___________ (the specific intent to ______________)?
MJ:
[If specific intent/ actual knowledge an element] Do you understand that in considering your ability to have (actual knowledge of________________)(the specific intent to_____________), (I) (the court members) would consider the evidence presented on your state of (intoxication) (amnesia) (____________)?
MJ:       [If specific intent/ actual knowledge an element] And do you understand that if you entered a plea of not guilty to the offense(s) of (________________) and proceeded to trial on the facts, if the trier of the facts were not convinced beyond a reasonable doubt that you had (actual knowledge of__________) (the specific intent to (____________) you would be acquitted of the offense(s)?
MJ:  [If specific intent/ actual knowledge an element] Although you cannot remember because of (intoxication) (amnesia) ( ) what occurred with regard to the offense(s) of (_______________), are you convinced that at the time of the offense(s), you had (actual knowledge of (______________)(the specific intent to ___________)?
MJ:
(Defense counsel), what, if any, defenses do you perceive in this case?

MJ:       Have you discussed these matters with the accused? 
MJ:
(Accused), are you convinced of your own guilt even though you cannot remember the facts and circumstances surrounding the alleged offense(s)?

MJ:      Despite not remembering exactly what happened, do you still want to plead guilty?

2–7–29.  SPECIAL VICTIM ADVOCATE

MJ:  (_______________), you have indicated you are appearing as the Victim Legal Counsel for (state the alleged victim’s name).  Please state your qualifications for the record.

VLC/Civilian Counsel:  I am qualified and certified under Article 27(b) and sworn under Article 42(a), Uniform Code of Military Justice.  I have not acted in any manner that might tend to disqualify me in this court-martial.

(Civilian):  I am an attorney and licensed to practice law in the state(s) of __________.  I am a member in good standing of the (__________) bar(s).  I have not acted in any manner which might tend to disqualify me in this court-martial.

(OATH FOR COUNSEL:) MJ:  Do you, __________, (swear) (affirm) that you will faithfully perform the duties of (Special Victim Counsel)(civilian counsel) for (name of alleged victim) in the case now in hearing (so help you God)?

