Section IV
Judge Alone (Sentencing)

MJ:  Are there any corrections or additions to the personal data listed on the charge sheet?

TC/DC:  (Respond.)
MJ:  (Defense Counsel), has the accused been punished in any way prior to trial that would constitute illegal pretrial punishment under Article 13?
DC:  (Responds.)

MJ:  [If pretrial confinement] (Trial Counsel) what is your calculation for pretrial confinement credit?  
TC:  The Government calculates __ days.
DC:  Defense concurs/does not concur.

NOTE:  MJ resolves any dispute as to pretrial confinement credit.
MJ:  The Court orders ___ days of credit for pretrial confinement.

NOTE:   Include the first day and all subsequent days on pretrial confinement served up to, but not including, the day of sentencing.  The day of sentencing is the first day of adjudged confinement.  

MJ:  (Trial Counsel), does the prosecution request that the matters addressed during the providence inquiry be considered in sentencing?

TC:  (Responds.).

MJ:  [If yes] Any objection from the defense?

DC:  (Responds.)  

MJ:  (If any objection] Your objection is (overruled) (sustained).

NOTE:   If matters involving misconduct not charged were developed during the providence inquiry, the MJ must indicate for the record that these matters will not be considered when determining an appropriate sentence.
MJ:  The Court will note the personal data on the charge sheet [and consider the matters addressed during the providence inquiry (including the stipulation of fact, Prosecution Exhibit ___) (except for _____________) in determining a sentence.
GOVERNMENT CASE IN AGGRAVATION

MJ:  (Trial counsel), do you have any evidence to present for sentencing?

TC:  (Responds and presents case on sentencing, if any.)

TC:  Your honor, the prosecution rests.

DEFENSE CASE IN EXTENUATION AND MITIGATION
MJ:  (Accused), at this time, you have the right to present matters in extenuation and mitigation, that is, matters about the offense(s) or about you that you want the court to consider in deciding your sentence.  Included in your right to present these matters are the rights you have to testify under oath, to make an unsworn statement, or to remain silent.  If you testify under oath, you may be cross-examined by the prosecutor and questioned by the court.  If you decide to make an unsworn statement, you may not be cross-examined or questioned by the court.  However, the prosecution does have the right to rebut any statement of fact in your unsworn statement.  You may make an unsworn statement orally or in writing, personally, or through your counsel, or you may use any combination of these methods.  If you decide to remain silent, that cannot be held against you in any way.  Do you understand your rights?

ACC:  (Responds.)
MJ:  (Defense counsel), do you have evidence to present for sentencing?

DC:  (Responds and presents case on sentencing, if any.)
DC:  Your honor, the defense rests.

NOTE:  If the accused did not testify or provide an unsworn statement, the MJ must ask the following question:

MJ:  (As appropriate) (Accused), you did not testify or provide an unsworn statement during the sentencing phase of the trial.  Was it your personal decision not to testify or provide an unsworn statement?

ACC:  (Responds.)
MJ:  Does the prosecution have a case in rebuttal?

TC:  (Responds and presents rebuttal evidence, if any.)
MJ:  Does the defense have a case in surrebuttal?

DC:  (Responds and presents rebuttal evidence, if any.).

NOTE:  Credit for Article 15 Punishment.  If evidence of an Article 15 was admitted at trial that reflects that the accused received nonjudicial punishment for the same offense for which the accused was also convicted at the court-martial, see paragraph 2-7-21, CREDIT FOR ARTICLE 15 PUNISHMENT.

MJ:  The court will now hear argument on sentence, (Trial counsel).

TC:  (Argument on sentence.)

MJ:  Defense Counsel?

DC:  (Argument on sentence.)

NOTE:  If the DC concedes that a punitive discharge is appropriate or argues for a discharge, the MJ should conduct an inquiry with the accused to ascertain if the accused knowingly and intelligently agrees with DC’s actions.  If the matter is raised before argument, the MJ should caution the DC to limit the request to a bad-conduct discharge.  See paragraph 2-7-27 for the procedural instructions on ARGUMENT OR REQUEST FOR A PUNITIVE DISCHARGE.
2–4–1.  POST-TRIAL AND APPELLATE RIGHTS ADVICE
MJ:  Before I close to deliberate on an appropriate sentence, I would like to discuss the accused’s post-trial and appellate rights.  Defense Counsel, may I have the appellate rights statement please? 

DC:  Your honor, the appellate rights statement has been marked as Appellate Exhibit ___, and I hand it now to the military judge.
MJ:  (Accused), I have here Appellate Exhibit ___, the appellate rights statement.  Is this your signature at end of this document?

ACC: (Responds.).

MJ:  Before you signed this document, did you read it over carefully and discuss all your appellate rights with your counsel?    

ACC:  Yes/No, your honor.
MJ:  Do you understand all of your appellate rights?

ACC:  (Responds.).

MJ:  Appellate Exhibit ___ indicates your request concerning service of the record of trial (and the recommendation of the staff judge advocate/legal officer to be delivered to: ______.  Appellate Exhibit __ will be attached to the record.

NOTE:  If more than one DC, the MJ should determine which counsel will be responsible for post-trial actions and upon whom the staff judge advocate’s post-trial recommendation is to be served.

MJ:  The court is closed for deliberations.

2–4–2.  ANNOUNCEMENT OF SENTENCE

MJ:  The court will come to order.  All parties present when the court closed for deliberations are again present.  Accused and counsel, please rise. 

(Accused), this court sentences you as follows:____________.
(The accused will be credited with __ days of pretrial confinement against the accused’s term of confinement.)

MJ:
You may be seated.

NOTE:  If a pretrial agreement exists, continue below.  The MJ must ensure that all parties have the same understanding concerning the operation of Part II on the sentence of the court; otherwise, the plea may be improvident.  If no pretrial agreement exists, see next NOTE below.

MJ:  Please hand me Appellate Exhibit __, the sentence limitation portion of the pretrial agreement.  

MJ:  (After review of Part II) My understanding of the effect of the pretrial agreement on the sentence the court adjudged is as follows:  (describe each element of the sentence and the impact, if any, of the pretrial agreement).

MJ:  Do counsel agree with the court’s interpretation?
TC/DC:  (Responds.)
MJ:
(Accused), is that your understanding?

ACC:
(Responds.).

MJ:
Do you have any questions about the effect of Part II of your pretrial agreement  on the sentence adjudged by the court?

ACC:
(Responds.).

MJ: Having examined and discussed the sentence limitation of the pretrial agreement, the court continues to find that the pretrial agreement was entered into freely, knowingly, intelligently and voluntarily.  The court further finds that the agreement is in accordance with appellate case law, not contrary to public policy or my own concepts of fundamental fairness and the agreement is accepted.  
ADJOURNMENT
MJ:  Is there anything further to take up before this court adjourns?

TC/DC:  (Respond.)

MJ:  This court is adjourned.

