Section I
Initial Session Through Arraignment

2–1.  PROCEDURAL GUIDE FOR ARTICLE 39(a) SESSION

MJ:  Please be seated. This Article 39(a) session is called to order at __________ in the case of United States versus ________________, USCG(R).  Trial Counsel, please state the jurisdictional data for the court-martial followed by your qualifications.
TC:  This court-martial is convened by (convening authority) by (special) (general) court-martial convening order (number) dated___, 20___ (as amended by ______________), copies of which have been furnished to the military judge, counsel, and the accused, and which will be inserted at this point in the record. There are no (further) modifications or corrections to the convening order.
NOTE:  The MJ should examine the convening order(s) and any amendments for accuracy.  IF A CAPITAL CASE, GO TO CHAPTER 8.

(TC:  The following corrections are noted in the convening orders:  __________.)

NOTE:  Only minor changes may be made at trial to the convening orders.  Any correction that affects the identity of the individual concerned must be made by an amending or correcting order.

TC:  The general nature of the charge(s) in this case is a (are) violation(s) of the Uniform Code of Military Justice, Article(s) ______.  

TC:  The charge(s) (was) (were) preferred by __________, a person subject to the Code as Accuser, sworn to before a commissioned office of the armed forces authorized to administer oaths. (and forwarded with recommendations as to disposition by __________.  (The Article 32 Preliminary Hearing Officer was ___________./The Article 32 preliminary hearing was waived.)

NOTE:  If the accused waived the Article 32 hearing, the MJ should inquire to ensure that it was a knowing and voluntary waiver.  The script at paragraph 2-7-8, PRETRIAL AGREEMENT:  ARTICLE 32 WAIVER, may be used, but if the waiver was not IAW a pretrial agreement, the first sentence of the first question should be omitted.  If the waiver was part of a pretrial agreement, the MJ may defer this inquiry until discussion of the pretrial agreement at paragraph 2-2-6.

TC:  The charge(s) has (have) been properly referred to this court-martial for trial by (convening authority), the convening authority, [subject to the following instructions _____].
NOTE:  If the convening authority's power to convene the court is not apparent on the face of the Convening order or by the nature of the convening authority's identity, the military judge should inquire further into this matter. 

TC:  The charge(s) has / (have) not been referred to any other court.

TC:  The charge(s) was (were) served on the accused on ______, 20___.  The (three) (five) day waiting period has (not) expired.

NOTE:  The MJ must pay attention to the date of service.  In peacetime, if less than3 days (SPCM) or 5 days (GCM) have elapsed from the date of service, the MJ must inquire.  In calculating the waiting period, exclude the day of service and the day of trial; include Sundays and holidays.  See R.C.M. 602If the accused objects, the MJ must grant a continuance.  (When computing the days, do not count the day of service or day of trial.)  If a waiver must be obtained, a suggested guide can be found at paragraph 2-7-1, WAIVER OF STATUTORY WAITING PERIOD.
TC:  The accused and the following persons detailed to this court-martial are present:


Military Judge: ____________________ 

Trial Counsel:  ____________________  

Detailed Defense Counsel: ____________________, [and]   

Civilian Defense Counsel:   ____________________.  
TC:  The members (and the following person(s) detailed to this court-martial) are absent (____________________).

TC:  (                           ) has been detailed as court reporter for this court-martial and (has previously been) (will now be) sworn.
NOTE: Oath for court reporter: Do you (swear) (affirm) that you will faithfully perform the duties of reporter to this court-martial (so help you God)?
TC:  (I) (All members of the prosecution) have been detailed to this court-martial by the Staff Judge Advocate, __________.  (I am) (All members of the prosecution are) qualified and certified under Article 27(b) and sworn under Article 42(a), Uniform Code of Military Justice.  (I have not) (No member of the prosecution has) acted in any manner that might tend to disqualify (me) (us) in this court-martial.
NOTE:  Oaths for counsel.  When counsel for either side, including any associate or assistant, is not previously sworn, the following oath, as appropriate, will be administered by the MJ:

“Do you (swear) (affirm) that you will faithfully perform all the duties of (trial) (assistant trial) (defense) (associate defense) (assistant defense) counsel in the case now in hearing (so help you God)?”

IDENTIFICATION OF ACCUSED

MJ:  Are you ( rank and name ), the accused in this case?  
ACC: (Responds.).
MJ: (Accused), please be seated and remain seated unless I direct otherwise.  
MJ: (Defense counsel), is your client attired in the appropriate uniform with all

awards and decorations to which he/she is entitled?
DC:  Yes/No, your honor.  (If not, state in what respect it differs.) The accused is entitled to wear (List awards and decorations.)

2–1–1.  RIGHTS TO COUNSEL

MJ:  (Accused), you have the right to be represented in this court-martial by __________ (and __________), your detailed defense counsel.  You also have the right to be represented by a military counsel of your own selection, provided that the counsel you request is reasonably available. If you were represented by military counsel of your own selection, then your detailed defense counsel would normally be excused.  However, you could request that your detailed counsel continue to represent you, but your request would not have to be granted.  All military counsel are provided to you free of charge. 
In addition to your right to military counsel, you also have the right to be represented by civilian counsel at no expense to the United States.  Civilian counsel may represent you alone or along with your military counsel.  
Do you understand all of your rights to counsel? 

ACC:  (RESPONDS.)Yes/No, your honor
MJ:  Do you have any questions about your rights to counsel?

ACC:  (Responds.)

MJ:  By whom do you wish to be represented?

ACC:  (Responds.)

MJ:  Do you want to be represented by any other military or civilian counsel?

ACC:  (Responds.)
MJ:  (If applicable) (Accused), you have elected representation by military 

counsel.  If you decide between now and the trial date to retain civilian counsel, 

you need to inform that civilian attorney that this case is docketed for trial on 

_________.  It is the court’s expectation that this trial will commence on that date 
(in accordance with the Trial Management Order), so it’s imperative that you 
inform any civilian attorney of those trial dates.  Do you understand that?
NOTE:  If the accused elects pro se representation, see applicable inquiry at paragraph 2- 7-2, PRO SE REPRESENTATION.  The MJ must be aware of any possible conflict of interest by counsel, and if a conflict exists, the MJ must obtain a waiver from the accused or order new counsel appointed for the accused.  See applicable inquiry at paragraph 2-7-3, WAIVER OF CONFLICT-FREE COUNSEL.

MJ:  Detailed Defense Counsel, please announce your detailing and qualifications.

DC:  (I) (All detailed members of the defense) have been detailed to this court-martial by __________.  (I am) (All detailed members of the defense are) qualified and certified under Article 27(b) and sworn under Article 42(a), Uniform Code of Military Justice.  (I have not) (No member of the defense has) acted in any manner that might tend to disqualify (me) (us) in this court-martial.
IMC: I have been detailed to this court-martial by __________.  I am qualified and certified under Article 27(b) and sworn under Article 42(a), Uniform Code of Military Justice.  I have not acted in any manner that might tend to disqualify me in this court-martial.

NOTE:  If any defense counsel needs to be sworn, the MJ will provide the following oath:  “(Name of defense counsel), do you swear or affirm that you will faithfully perform all the duties of defense counsel in the case now in hearing (so help you God)?”

Civilian DC:  I am an attorney and licensed to practice law in the state(s) of __________.  I am a member in good standing of the (__________) bar(s).  I have not acted in any manner which might tend to disqualify me in this court-martial.

(OATH FOR CIVILIAN COUNSEL:) MJ:  Do you, __________, (swear) (affirm) that you will faithfully perform the duties of individual defense counsel in the case now in hearing (so help you God)?
NOTE:  Appointment of legal designee:   In the case of a victim of an offense under the UCMJ who is under 18 years of age and not a member of the armed forces, or who is incompetent, incapacitated, or deceased, the military judge must designate in writing a family member, a representative of the estate of the victim, or another suitable individual to assume the victim’s rights under the UCMJ.
  See RCM 801(a)(6)(A) Discussion for factors to consider in determining an appropriate guardian and RCM 801(a)(6)(B)  for the procedure to determine appointment of designee.

MJ:  (If appropriate) Pursuant to RCM 801(a)(6), I have appointed ___________ as the designee to assume (minor/incapacitated/deceased victim’s) rights under the UCMJ.  My order appointing (name of designee) is attached to the Record as AE______.

NOTE:  If a victim is named in any specification, verify whether that person is represented by SVC, has declined SVC, or is ineligible for representation.  If represented, proceed with inquiry below.

MJ:  (Special Victims’ Counsel), you have indicated you are appearing as the (special victims’ counsel) (civilian counsel) for (state the alleged victim’s name).  Please indicate by whom you were appointed, followed by your qualifications.
SVC/Civilian Counsel:  I am an attorney and licensed to practice law in the state(s) of __________.  I am a member in good standing of the (__________) bar(s).  I have not acted in any manner which might tend to disqualify me in this court-martial.

(OATH FOR COUNSEL:) MJ:  Do you, __________, (swear) (affirm) that you will faithfully perform the duties of (Special Victim Counsel)(civilian counsel) for (name of alleged victim) in the case now in hearing (so help you God)?

MJ:   Have you filed written notice of appearance?
SVC: (Responds.)
MILITARY JUDGE DETAILING

MJ:  I am detailed to this court-martial by ____________________, (myself) (the Chief Trial Judge) /(Alternate Docketing Judge) of the Coast Guard.  I am certified and sworn as a military judge in accordance with Articles 26 (b) [and (c)] and 42 (a) of the UCMJ.  I am not aware of any matter that I believe may be a ground for challenge against me.  
MJ: (However, I do want the record to reflect that _______________).  Does either side desire to question or challenge me?

TC/DC:  (Respond.)

R.C.M. 802 Conferences

MJ:  [If appropriate]  An R.C.M. 802 conference was held (by telephone) on (date).  In attendance were the military judge, (trial counsel), (assistant trial counsel), (defense counsel), (assistant defense counsel), (civilian defense counsel), (the accused)….  At this conference the following matters were discussed:  _________________.  Do both parties concur with my summation or have anything to add?

TC/DC:  (Respond.)
[Note: Mark Case Management Order/Court Order #1 as an appellate exhibit.]  

Do counsel for either side have any objection to the dates contained in AE ___?

TC/DC:  (Respond.)
MJ:  (If appropriate) The proposed dates contained in AE ____ are accepted by the court and are hereby ordered as the Deadlines in this case. Counsel are advised that in order to deviate from these judicially ordered milestones, you must show good cause and obtain leave of court.

2–1–2.  FORUM RIGHTS
MJ:  (Accused), you have the right to be tried by a court-martial composed of a (three)(five) officer members; that is commissioned or warrant officers. 
(If Accused is enlisted) MJ:  However, if you were to request trial by court-martial including enlisted members, you would be tried by a court consisting of at least one-third enlisted members from a unit other than your own.

You are also advised that no member of the court would be junior in rank to you. Do you understand what I have said so far?
ACC:  (Responds.)

MJ:  If you are tried by court members, the members will vote by secret, written ballot and two-thirds of the members must agree before you could be found guilty of any offense.  If you were found guilty, then two-thirds must also agree in voting on a sentence (and if that sentence included confinement for more than 10 years, then three-fourths would have to agree).

MJ: You also have the right to request trial by military judge alone.  If that request is approved, (I) (a military judge) will decide whether you are guilty or not guilty. If you are convicted of any offense, (I) (a military judge) would determine your sentence.  
Do you understand the difference between trial before members and trial by military judge alone? 
ACC:  (Responds.)
NOTE:  IF CAPITAL CASE, use procedural guide in Chapter 8.  In capital cases, there is no right to request trial by judge alone.

MJ:  Have you discussed these choices with your counsel?

ACC:  (Responds.)

MJ:  By what type of court do you wish to be tried?
ACC:  Trial by (members) (enlisted members) (judge alone). / (I reserve my forum election, your Honor.)  
NOTE:  If accused elects enlisted court members and the request is written, mark it as an appellate exhibit.  Proceed to paragraph 2-1-3, ARRAIGNMENT.  If accused elects officer members, proceed to paragraph 2-1-3, ARRAIGNMENT.  If accused elects trial by judge alone, continue below:
MJ:  (If Accused reserved forum selection) Your request to reserve forum selection is granted.
MJ:  (If Accused elects Military Judge Alone) (Is there a written request for trial by military judge alone?) (I understand that you requesting trial by Military Judge alone as part of a pretrial agreement you have with the convening authority)?
ACC:  (Responds.)

MJ:  (Accused), do you have a copy of the (request) (pretrial agreement) in front of you?
ACC:  (Responds.)

MJ:  Is this your signature on the (request) (pretrial agreement)?
ACC:  (Responds.)

MJ:  At the time you signed this (request) (pretrial agreement), did you know I would be the military judge in your case?

ACC:  (Responds.)
MJ:  Did anyone force or threaten you into giving up your right to a trial by members (including trial by members with enlisted representation)?
ACC:  (Responds.)

NOTE:  Do NOT assemble the court if forum selection has been reserved, if another judge may potentially hear the case, if trial by members is selected, or if it is a guilty plea with members for sentencing until the members are present.
Assembly – Trial by military judge alone
MJ:  (If Accused requested trial by Military Judge alone and trial will proceed immediately) Your request for trial by military judge alone is approved and this court-martial is assembled.
NOTE:  If the MJ disapproves the request, the MJ should develop the facts surrounding the denial, require argument from counsel, and state reasons for denying the request.
2–1–3.  ARRAIGNMENT

MJ:  The accused will now be arraigned.  (Trial counsel), are there any corrections or additions to the charge(s) or specification(s)?
TC:  Yes/No, your honor
MJ:  Does the defense desire the charge(s) and specification(s) be read?
DC:  (No, your honor.  The accused waives the reading of the charge(s) and specifications.)  (Yes, your honor.  The accused wants the charge(s) and specification(s) read.)

MJ:  [If the reading is not waived] Accused and counsel please rise. The trial counsel will now read the charge(s) and specification(s).

MJ:  [If the reading is waived].  Are there any motions or does the defense request to reserve motions in accordance with Appellate Exhibit ____?

DC:  The defense (has (no) (the following) motions.) (requests to reserve motions in accordance with the trial deadlines.)
NOTE:  Whenever factual issues are involved in ruling on a motion, the MJ shall state essential findings of fact.  If the trial counsel gives notice that the government desires a continuance to file an appeal under Article 62 (see RCM 908), the MJ should note the time on the record so that the 72-hour period may be accurately calculated.

MJ:  (If applicable) (The request to reserve motions in accordance with the trial deadline is granted / denied.)

MJ:  Accused and Counsel, please rise.  (Accused), how do you plead?  

DC:  The accused pleads as follows: (The defense requests to reserve pleas in accordance with the Trial Management Order).

MJ:  (Accused) has your counsel correctly stated your (pleas/ request to reserve)?

ACC: Yes/No your honor.

MJ:  You may be seated.

NOTE:  The MJ must ensure that pleas are entered after all motions are litigated.  IF GUILTY PLEA, go to §2-2-1, GUILTY PLEA INTRODUCTION.

IF NOT GUILTY (JUDGE ALONE), go to Section III.

IF NOT GUILTY (MEMBERS), go to Section V.

IF court will recess, continue below:

ADVICE ON CONSEQUENCES OF VOLUNTARY ABSENCE

MJ:  (Accused), you have just been arraigned on the charges before this court.  An arraignment has certain legal consequences, one of which I’d like to explain to you now.  Under ordinary circumstances, you have the right to be present at every stage of your trial moving forward.  However, if you are voluntarily absent on the date this trial is scheduled to proceed, you may forfeit the right to be present.  The trial could go forward on the date scheduled even if you were not present, up to and including sentencing, if necessary.  Do you understand this?

ACC:  (Responds.)

MJ:  It is important that you keep your defense counsel and your chain of command apprised of your whereabouts and that you attend all session of court. Do you have any questions about what I’ve told you?

ACC:  (Responds.)
RECESS OF COURT

MJ:  Anything further from Counsel before the court recesses?

TC/DC: (Respond.)
MJ:  The court is in recess. 

