Appeal No. 877 - EARL N. POWELL v. US - 20 April, 1956.

In the Merchant Mariner's Docunent No. Z-433818-D1 and all other
Li censes and Docunents
| ssued to: EARL N. PONELL

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

877
EARL N. PONELL

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 18 Novenber 1955, an Exam ner of the United
States Coast CGuard at Boston, Mssachusetts, suspended Merchant
Mariner's Docunment No. Z-433818-D1 issued to Earl N Powell upon
finding himguilty of m sconduct based upon a specification
all eging in substance that while serving as Chi ef Cook on board the
American SS ANTI GUA under authority of the docunent above
descri bed, on or about 6 June 1955, while said vessel was in the
port of Kingston, Jamaica, he assaulted a fell ow crew nenber,

Col unbus Julian, wth a deadly weapon; to wit, a neat cleaver.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel of his own choice and he entered a plea of "not guilty" to
t he charge and specification proffered against him

The I nvestigating Oficer nade his opening statenent. He then
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I ntroduced in evidence the testinony of the seaman all eged to have
been assaulted and the testinony of three other nenbers of the
crew. Two of the latter witnessed the incident.

After the Exam ner had deni ed several notions to dismss,
Appel | ant offered in evidence his sworn testinony. Appellant
stated that he had a neat cleave in his hand preparing food when he
was attacked by Julian and Rivo; they forced Appellant to retreat
to the nmessroom the other crew nenbers erroneously thought that
Appel | ant was t he aggressor when they saw the cl eaver; and
Appel | ant was hospitalized for 9 days.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi on,
t he Exam ner announced his decision and concluded that the charge
and specification had been proved. He then entered the order
suspendi ng Appel lant's Merchant Mariner's Docunent No. Z-433818-D1,
and all other l|icenses and docunents issued to Appellant by the
United States Coast CGuard or its predecessor authority, for a
period of four nonths - one nonth outright suspension and three
nont hs' suspensi on on probation until eighteen nonths after the
term nation of the outright suspension.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On a voyage including the date of 6 June 1955, Appellant was
serving as Chief Cook on board the American SS ANTI GUA and acting
authority of his Merchant Mriner's Docunent No. Z-433818-D1.
During the course of the voyage, Appellant was subjected to
consi derabl e criticismand harassnent by nenbers of the crew,

I ncl uding the Chief Steward, who were attenpting to have Appell ant
renmoved fromthe ship.

On 6 June 1955, the ship was in the port of Kingston, Janmaica.
At about 1700 on this date, nmessman Julian entered the galley and
told Appellant that the crew was conpl ai ni ng about the food which
was being served for the evening neal. There was an argunent
between the two seanen. As a result of the prior annoying conduct
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by Julian and ot her nenbers of the crew, Appellant becane angry and
approached Julian with a neat cleave (wth a blade 8 inches by 10

I nches) which Appellant had been using in preparing the neal.
Julian was frightened. He ran into the nessroom for protection
with Appellant in pursuit shouting threats at julian. Appellant
cornered Julian in the nmessroom and raised the neat cleaver into a
position to strike at Julian. The latter grabbed Appellant's arm
and managed to deflect the blow with the assistance of other
nmenbers of the crew. In the neantine, nessman Rivo took a fire axe
of f the bul khead in the galley and followed the other two seanen
into the nmessroom Rivo struck Appellant on the back of his head
with the flat side of the axe when he again raised the cl eaver.
Appel | ant was stunned by the blow. He either dropped the cleaver or
it was taken fromhimby the crew nenbers. Appellant returned to
the galley. The Chief Mate was in the galley on the way to the
scene of the disturbance. He rendered first aid treatnent to
Appel | ant upon observing his bl eedi ng head.

Appel | ant received a two-inch cut on the back of his head
whi ch required four stitches. He was treated by two different
physi ci ans, and then was hospitalized at Col on, Panama, on 9 June
1955 for nine days. One of Julian's arns was bruised in the
scuffle. Another crew nmenber, an oiler naned Torres, received a
m nor cut on his hand. Torres had been eating his neal when
Appel l ant and Julian ran into the nmessroom

There is no record of prior disciplinary action having been
t aken agai nst Appellant. He has been going to sea on Anerican
mer chant vessels for approximtely 13 years.

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that there were radical variances in
the testinmony of the Investigating Oficer's w tnesses regarding
t he exact | ocation where Julian stopped in the nessroom whether
Julian was struck by Appellant; whether Julian fell to the floor or
was standing after Appellant's attenpted blow with the cl eaver;
what happened to the fire axe after Rivo struck Appellant wth it;
how Appellant got rid of the cleaver; and Appellant's general
di sposition pertaining to his association with nenbers of the crew

file:////hgsms-lawdb/users/K nowledgeM anagementD.../ S%208& %20R%20679%20-%620878/877%20-%20POWEL L .htm (3 of 6) [02/10/2011 1:33:54 PM]



Appeal No. 877 - EARL N. POWELL v. US - 20 April, 1956.

There is evidence that Appellant had been persecuted by Julian
and Rivo, who were attenpting to get Appellant off the ship,
together with Appellant's clear, consistent testinony that he was
assaulted by these two seanen. This indicates that Appellant was
attacked physically when other neans of attenpting to renove him
had failed. Hence, Appellant was the victimrather than the
assai l ant.

The failure of the Investigating Oficer to obtain the
testinony of the Chief Steward who was in the galley at the
begi nning of the incident and the failure to offer the | ogbook in
evi dence raised the inference that such evidence woul d have been
unfavorable to the Investigating Oficer's case.

This matter could have a lasting effect on Appellant's future.
He has been going to sea since 1943 without prior trouble. It is
respectfully submtted that the contradictions in the testinony of
the I nvestigating Oficer's witnesses and the failure to produce
evidence in his possession is sufficient to require dismssal of
t he charges agai nst Appellant in order to clear his record.

APPEARANCES: Saul Sperling, Esquire, of New York Cty, of
Counsel .

OPI NI ON

The Exam ner ably disposed of the variances in portions of the
testinony of the Investigating Oficer's witnesses by stating that
he did not consider the variances significant due to the extrene
excitenment at the scene of the attack. These discrepancies in
testinony pertain only to collateral details insofar as the
al l egation of assault is concerned. The Exam ner specifically
rejected Appellant's testinony that Rivo and Julian initially
attacked Appellant; and the Exam ner accepted the testinony of the
three witnesses (Julian, R vo and Torres) who stated that Julian
was chased into the nessroom by Appellant with a neat cleaver in
his possession. The latter finding of fact was naterial to the
basic issue as to whether Appellant was guilty of assault. The
Exam ner was in the best position to evaluate the credibility of

the witnesses; and he was not required to reject in toto
the testinony of the Investigating Oficer's witnesses sinply
because their testinony di sagreed on subordinate details. The
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testinony of the three witnesses agreed in all material respects.
The record indicates that Torres was a conpletely inparti al
Wi t ness.

Since the basic fact has been established that Appellant
pursued Julian, there was no el enent of self-defense invol ved
notw t hst andi ng the prior antagoni zi ng conduct of Julian and ot her
menbers of the crew. The Exam ner recogni zed the accunul ati on of
I nci dents as provocation which should be considered as a mtigating
circunstance with respect to the order inposed. He also considered
the facts that he had a clear record since the beginning of his
Seaman career in 1943.

Appel lant's contention with respect to the |Investigating
Oficer's failure to produce evidence in his possession is wthout
merit. The presence or absence of the Chief Steward was not
exclusively within the control of the Investigating Oficer.
Appel | ant had the opportunity to subpoena the Chief Steward to

appear as a wtness; but Appellant did not do this. In addition,
the Investigating Oficer stated that the Chief Steward did not
appear because he was ill at the tinme of the hearing. Wth respect

to the | ogbook, Appellant's counsel exam ned it but he did not nake
any request it be submtted in evidence. As stated by the

Exam ner, the testinony of eyewitnesses is generally nore
persuasive than entries in an Oficial Logbook. Odinarily, such
an entry would be nmade by a Master who did not w tness the subject
matter of the entry.

Despite the mtigating circunstances which were taken into
consideration by the Examner, it is ny opinion that the order
| nposed is lenient in view of the fact that Appellant was the
aggressor in commtting an assault with a very dangerous weapon.

ORDER

The order of the Exam ner dated at Boston, Massachusetts, on
18 Novenber 1955 is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
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Conmandant

Dat ed at Washington, D. C., this 20th day of April, 1956.
*x*x*  END OF DECI SION NO. 877 **x*x
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