Appeal No. 846 - HENRY GUILLEN v. US- 19 December, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-432189-D2 and
All Oher Licenses, Certificates and Docunents
| ssued to: HENRY GU LLEN

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

846
HENRY GUI LLEN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 1 Septenber 1955, an Exam ner of the United
States Coast Guard at Houston, Texas revoked Merchant Mariner's
Docunent No. Z-432189-D2 issued to Henry Guillen upon finding him
guilty of m sconduct based upon a specification alleging in
substance that while serving as an oiler on board the Anerican SS
DOCTOR LYKES under authority of the docunent above described, on or
about 24 Decenber, 1954 he assaulted a nenber of the crew, John
King, with a dangerous weapon (a knife) causing a severe wound to
t he upper part of his right arm

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel of his own choice and he entered a plea of "not guilty" to
t he charge and specification proffered against him

Ther eupon, the Investigating Oficer and Appellant's counsel
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made their opening statenments and the Investigating Oficer

I ntroduced in evidence the testinony of the injured seaman, John
Ki ng, and several docunentary exhibits. At a later date, the
Exam ner received in evidence the deposition of the Chief Mate.

I n defense, Appellant offered in evidence his sworn testinony
and that of another oiler on the ship at the tinme. Appellant
testified that King took out a knife when Appellant told King to
stop whistling and singing in the passageway; Appellant kicked the
knife out of King's hand and picked it up; King grabbed a fire ax
and twice hit Appellant on the head with it; King was accidentally
cut when Appellant tried to get the ax.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his decision and concluded that the charge
and specification had been proved. He then entered the order
revoki ng Appellant's Merchant Mriner's Docunent No. Z-432189-D2
and all other licenses, certificates and docunents issued to
Appel l ant by the United States Coast CGuard or its predecessor
aut hority.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 24 Decenber 1954, Appellant was serving as an oiler on
board The Anmerican SS DOCTOR LYKES and acting under authority of
his Merchant Mariner's Docunent No. Z-432189-D2 while the ship was
in the port of Rijeka, Yugoslovia.

At about 2045 on this date, John King, a wiper, returned to
the ship and went to his roomwhich was next to Appellant's room
Shortly thereafter, King left his room appellant was standing in
front of his roomand conpl ai ned to King about his whistling and
singing. This led to an argunent between the two seanen and an
exchange of blows. King then went to the nessnen's room

At approximately 2100, King was returning to his room al ong
t he passageway whi ch passed the Appellant's room Appellant was
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standing in front of his roomwth a ten-inch honemade knife in his
hand. No words were exchanged but Appell ant chased King down the
port passageway. Wen King saw that all exits fromthe passageway
were closed, he attenpted to take a fire ax off the bul khead in
order to defend hinself. Appellant reached King and plunged the
knife conpletely through the upper part of his right arm Anot her
seaman opened a door to the deck so King could get out of the
passageway.

Appel | ant went to his room where he was confronted by the
Chief Mate and two other ships's officers. The Chief Mate found
two additional smaller honenmade knives in Appellant's |ocker. It
was apparent to the Chief Mate that Appellant had been dri nking
I ntoxicating liquor. The Chief Mate found a bottle of whiskey on
Appel l ant' s desk and he admtted ownership. Wen Appellant nade an
attenpt to continue the fight with King, he was handcuffed to his
bunk.

After both nen were given first aid on the ship while waiting
for an anbul ance and the police, King was taken to the hospital in
an anbul ance and he renmained there until 2 January 1955. He
returned to the United States on another ship. Appellant was
treated at the hospital for a cut over one eye and a scalp injury.
He returned to the ship in less than two hours and returned to duty
on the foll owm ng day.

Appel lant's prior record consists of a probationary suspension
in 1945 for desertion fromhis ship.

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that:

1. The Examner erred in considering the prior record of
Appel | ant before finding that at |east one charge had been proved
as required by 46 CFR 137.09-70.

2. The Exam ner erred in considering the deposition of the
Chi ef Mate which had not been offered in evidence. Hence,
Appel | ant was deprived of his right to object to any part of the

files////hgsms-l awdb/users/K nowledgeM anagementD.... S%20& %620R%620679%620-9620878/846%20-%20GUI LLEN.htm (3 of 6) [02/10/2011 1:33:24 PM]



Appeal No. 846 - HENRY GUILLEN v. US- 19 December, 1955.

deposi tion.

3. The Investigating Oficer failed to sustain his burden of
proof because he did not produce w tnesses who could have verified
or denied King' s accusations. Since the Investigating Oficer
conducted an investigation, it nust be assuned that the testinony
of other w tnesses woul d have been contrary to that of King. Al so,
King could have returned to the nmessnen's roomrather than running
for a fire ax if he saw Appellant with a knife.

4. The order of revocation is harsh and unjust in view of
the directly conflicting testinony of King and Appellant. This
action deprives Appellant of his livelihood and results in hardship
for his entire famly of six.

I n concl usi ons, Appellant requests that the decision be set
asi de and reversed and the case remanded for another hearing.

APPEARANCES: C. B. Stanley, Esquire, of Houston, Texas, of
Counsel

OPI NI ON

It is ny opinion that it would not serve any useful purpose to
remand this case for further hearing. The record does not indicate
that there were any eye wi tnesses, other than King and Appell ant,
to the events imedi ately preceding the tinme when the fornmer was
seriously injured when stabbed with a knife w el ded by Appellant.
Appel l ant testified that there were no witnesses to the fight.

It was wthin the province of the Exam ner to determ ne the
gquestion of credibility with respect to the directly conflicting
testi nony of the Appellant and King. The Exam ner specifically
stated that he accepted the testinony of King rather than that of
Appel | ant and several sound reasons were stated for this choice:
The Chief Mate contradicted Appellant's testinony that he had not
been drinking intoxicating |iquor and that he had no whiskey in his
room on direct exam nation, Appellant denied having a prior record
of m sconduct with the Coast CGuard; two other honemade knives were
found in Appellant's room and it is not likely that Appellant
woul d have received only m nor wounds and been able to return to
work the followng day if he had been hit on the head twce with a
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fire ax. One such bl ow woul d probably have elim nated the
possibility of injury to Kin.

According to Appellant's own version, he nust have been
pursuing King wwth the knife since Appellant testified that their
conversation started near the entrance to the showers. This was
about 25 feet fromthe ax and m dway between the | ocation of the ax
and Appellant's room This testinony and al so the fact that
Appel lant later had to be restrained fromattacking King are anple
I ndi cations as to Appellant's belligerent and aggressi ve nood at
the time. Understandably, King felt that it was tine to run for
his |ife rather than to try to get back in the nessman's room when
Appel | ant was approaching with a knife.

Appel lant's prior record was brought out on cross-exam nation
after he had denied having a prior record on direct exam nation.
It is obvious that 4 CFR 137.09-70 was not intended to preclude
the use of a prior record for the Iimted purpose of inpeaching the
credibility of the person charged.

As to the deposition of the Chief Mate, counsel for Appellant
conceded in his argunent that he considered the deposition to be in
evi dence before the Exam ner. |Imedi ately precedi ng counsel's
argunent, there was a discussion concerning the deposition but
counsel did not object to it after it had been received in evidence
by inplication which he thereafter acknow edged.

Addi tional testinony could only have been obtai ned by
deposition. Counsel for Appellant was given anple opportunity to
avail hinmself of this neans of obtaining evidence. The
I nvestigating Oficer stated that he showed Appellant's counsel
sworn ex parte statenents of other seanen on the ship but counsel
apparently did not think depositions fromsuch seamen woul d benefit
his client's use. Near the conclusion of the hearing, Appellant's
counsel was asked if he had any further evidence or wtnesses and
he replied that he had no further evidence. Thus, there is no
basis for the contention that is nust be assuned that the testinony
of other w tnesses woul d have been contrary to that of King.

There is no doubt that the order of revocation is a severe one
for a seaman with as nany years experience as Appell ant.
Nevert hel ess, the order will be sustai ned because of the vicious
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propensities shown by Appellant in this attack upon one of his
fell ow crew nenbers. O her seanen should not be exposed to such an
unnecessary danger.

ORDER

The order of the Exam ner dated at Houston, Texas, on 1
Sept enber 1955 i s AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C., this 19th day of Decenber 1955.

sxxx* END OF DECI SION NO. 846 ****x
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