Appeal No. 837 - WILLIE ZUBB v. US - 25 October, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-69499-D1 and all
ot her Licenses, Certificates and Documents
| ssued to: WLLIE ZUBB

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD
837
WLLI E ZUBB

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1.

By order dated 11 July 1955, an Exam ner of the United States
Coast Guard at New York, New York, suspended Merchant Mariner's
Docunment No. Z-69499-Dl1 issued to WIllie Zubb upon finding him
guilty of m sconduct based upon two specifications alleging in
substance that while serving as an able seanan on board the
Anmerican SS SANTA OLIVI A under authority of the docunent above
descri bed, on or about 24 May 1955, while said vessel was at
Cri stobal, Canal Zone, he assaulted and battered a fellow crew
menber, Han Check Juan; and he wongfully created a di sturbance on
board t he vessel.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Although advised of his right
to be represented by counsel of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
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He entered a plea of "not guilty" to the charge and each
specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
statenents and introduced in evidence the testinony of the seaman
al l egedly assaulted and the testinony of the ship's Boastwain who
Wi t nessed the incident in question.

I n defense, Appellant offered in evidence his sworn testinony
and the testinony of two other eyew t nesses.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant, the Exam ner announced
his findings and concl uded that the charge had been proved by proof
of the two specifications. He then entered the order suspendi ng
Appel l ant's Merchant Mariner's Docunent No. Z-69499-D1, and all
other licenses, certificates and docunents issued to this Appellant
by the United States Coast Guard or its predecessor authority, for
a period of eighteen nonths - six nonths outright suspension and
twel ve nont hs suspensi on on twel ve nonths probation fromthe date
of termnation of the outright suspension.

Fromthat order, this appeal has been taken, and it is urged
t hat Juan constantly made insulting remarks about Appellant's wfe;
Appel | ant had asked himto stop naking these remarks; such remarks
started the trouble on 24 May; and Appel | ant spont aneously
protected hinself by kicking Juan when Appell ant was warned t hat
Juan was arned with a butcher knife. In view of these strong
mtigating circunstances and Appellant's clear record since 1949,
it is respectfully requested that the order be set aside or reduced
to a probationary suspension in order to permt Appellant to visit
and provide for his famly in Peru.

APPEARANCES: Lester Yudenfriend, Esquire, of New York Cty, of
Counsel .

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng.

FI NDI NGS OF FACT
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On 24 May 1955, Appellant was serving as an abl e seaman on
board the Anmerican SS SANTA OLIVI A and acting under authority of
his Merchant Mariner's Docunent No. Z-69499-D1 while the ship was
in the prot of Cristobal, Canal Zone.

At about 1700 on 24 May 1955, Appellant was eating his evening
nmeal in the crew s nesshall. Han Check Juan, a bedroomutilityman
who was present, nade a renmark to a fireman that Appellant had a
"girl friend" in Callao, Peru. Appellant considered this to be a
personal insult and becane angry because his wife lived in Calleo.
Appel l ant threw sone food in Juan's face and struck himtwce in
the face. Juan ran fromthe nesshall and Appell ant resuned eating
his neal .

Juan went to the nearby galley and obtained two butcher

knives. He then returned to the nesshall and approached Appell ant.
The Boat swai n and crew warned Appellant. He quickly turned to face
Juan who was then very close to Appellant and had a knife in his
rai sed hand. The Boatswain disarned Juan and the two seanen were
permtted to fight with their fists. Juan was beaten by Appellant.
After the fight was stopped, the police cane on board but no action
was taken except that both nen were logged for this incident. Juan
was injured in the | eg when he was struck with one of the wooden
bath slippers which Appellant was wearing at the tine of the fight.

Appel lant is 36 years of age and has been going to sea for 19
years. His prior disciplinary record consists of two offenses of
assault and battery, three offenses of failure to join and two
of fenses of failure to performduties due to intoxication.
Appel I ant has no disciplinary record subsequent to 1949 except the
present case.

OPI NI ON

The testinony of the witnesses is substantially in accord as
to the facts. The | anguage used by Juan does not constitute a
defense to the charge of assault and battery upon Juan prior to the
time when he had the knives in his possession. Provocation by

I nsul ting words does not justify an assault and battery. 5

Corpus Juris 644. \Wile the conduct of Juan in |ater obtaining

t he kni ves cannot be condoned, this action was irrelevant with
respect to the initial assault and battery upon Juan by the
Appel l ant. The subsequent nutual conbat by the two seanen, after

file:////hgsms-lawdb/users/K nowl edgeM anagementD...ns/ S%208& %20R%20679%20-%20878/837%20-%20ZUBB.htm (3 of 5) [02/10/2011 1:33:10 PM]



Appeal No. 837 - WILLIE ZUBB v. US - 25 October, 1955.

Juan was disarnmed, created a sufficient disturbance to cause the
police to conme on board. Appellant was at fault for the disturbance
since he voluntarily engaged in a fight with Juan. Hence,

Appel l ant was gquilty of both offenses alleged in the

speci fications.

The necessity to maintain discipline on nerchant ships of the
United States requires the inposition of an order of suspension
despite the personal hardship to Appellant and his famly. In
consideration of the initial provocation by Juan and Appellant's
clear record for the past six years, the Examner's order wll be
mtigated to the extent of reducing the outright suspension to a
period of four nonths.

ORDER

The order of the Exam ner dated at New York, New York, on 11
July 1955 is nodified to provide that Merchant Mariner's Docunent
No. 69499-Dl1, and all other licenses, certificates and docunents
| ssued to Appellant by the United States Coast CGuard or its
predecessor authority, ar suspended for a period of sixteen (16)
nonths. The last twelve (12) nonths of this suspension shall not
be effective provided no charge under R S. 4450, as anended (46
U S C 239), is proved against Appellant for acts commtted within
twel ve (12) nonths of 11 Novenber 1955.

As so MODI FI ED, said order is AFFI RVED.

J. AL Hrshfield
Rear Admral, United States Coast Guard
Acting Commandant

Dat ed at Washington, D.C., this 25th day of Cctober, 1955.

***xx* END OF DECI SION NO. 837 ****x
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