Appea No. 836 - SANTOS BRENESv. US - 18 October, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-936642 and Al
O her Licenses, Certificates and Docunments
| ssued to: SANTOS BRENES

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

836
SANTOS BRENES

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 10 January 1955, an Exam ner of the United
States Coast CGuard at New York, New York, suspended Merchant
Mariner's Docunent No. Z-936642 issued to Santos Brenes upon
finding himguilty of m sconduct based upon two specifications
all eging in substance that while serving as a tourist class waiter
on board the Anmerican SS | NDEPENDENCE under authority of the
docunent above descri bed, on or about 3 Septenber 1954, at about
1400, while said vessel was in the port of Genoa, Italy, he
wrongfully violated the privacy of Ms. Rose Marie Doyle, a
passenger, by entering her cabin and closing the door behind him
and after entering her cabin, he nade inproper advances toward Ms.
Dol e by asking her if she did not intend to kiss him good-by.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not

files////hgsms-l awdb/users/K nowl edgeM anagementD..../S%208& %20R%620679%20-%20878/836%620-%20BRENES htm (1 of 6) [02/10/2011 1:33:12 PM]



Appea No. 836 - SANTOS BRENESv. US - 18 October, 1955.

guilty" to the charge and each specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence a certified extract fromthe
Shi pping articles of the | NDEPENDENCE and a certified copy of an
entry in her Oficial Logbook. A statenent signed "Rose Marie
Doyl e" was received for identification after counsel for Appellant
objected to the introduction in evidence of this statenment on the
ground that there was no proof as to the authenticity of the
signature. The Investigating Oficer then requested a continuation
pending the return of Ms. Doyle on the | NDEPENDENCE.

On 9 Decenber 1954, Ms. Doyle testified. She identified the
statenent received for identification as her witing and the
statement was placed in evidence. Although Appellant was not
present, Ms. Doyle identified a picture of him

I n defense, Appellant offered in evidence the testinony of a
character witness, the testinony of Appellant's working partner in
the ship's dining roomand Appellant's sworn testinony. Appellant
denied the allegations and stated that Ms. Doyl e becane angry and
argued wth Appellant when he requested her to cone earlier and eat
her nmeals on tine. Appellant's working partner corroborated
Appel l ant's testinony concerning his argunents with Ms. Doyl e.

The working partner also testified that Appellant was in the dining
roomfrom 1200 to 1430 on 3 Septenber 1954.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concl uded that the charge
had been proved by proof of the two specifications. He then
entered the order suspendi ng Appellant's Merchant Mariner's
Docunent No. Z-936642 and all other licenses, certificates and
docunents issued to this Appellant by the United States Coast CGuard
or its predecessor authority, for a period of twelve nonths - three
nont hs outright suspension and ni ne nont hs suspensi on on ei ghteen
nont hs probation fromthe term nation of the outright suspension.

Fromthat order, this appeal has been taken, and it is urged
that the Investigating Oficer did not sustain the burden of proof
as required by 46 CFR 137.09-50(a); the decision is not supported
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by reliable, probative and substantial evidence as required by 46
CFR 137.21-5; the findings of fact are contrary to the evidence;
the decision is contrary to the weight of the credi ble evidence and
contrary to law, and the order of suspension is severe, harsh and
unr easonabl e.

Appel |l ant clains that the above contentions are supported by
the follow ng: Appellant has been going to sea since 1947 w t hout
havi ng trouble; Ms. Doyle testified that Appellant's attitude was
"very nice" prior to the alleged incident; there was no conpl ai nt
fromthe other wonen who were served neals by Appellant and they
conplimented him the fact that Ms. Doyle did not nmake an outcry
but wote a statenent about Appellant's "frightening" conduct shows
that this statenment was due to her angry resentnent after Appell ant
had spoken to her about being late for neals and that Ms. Doyle
did not suffer nmental anguish; Ms. Doyle gave her statenent to the
First Oficer but did not make an oral report to him the testinony
of Ms. Doyle was not reliable because it was notivated by her
resent nent agai nst Appellant; his denial of the alleged incident is
corroborated by a disinterested w tness whose uni npeached testinony

must be accepted as true under well established rules of

evi dence; and the action of the Examner is partially predicated
upon possi ble damage liability of the shi powner which is not an
I ssue in this case.

In conclusion, it is respectfully requested that the decision
be reversed and the charge and specifications dism ssed.

APPEARANCES: M. Emanuel Friedman of New York City by Thomas J.
Portela, Esquire, of Counsel.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 3 Septenber 1954, Appellant was serving as a tourist class
wai ter on board the Anerican SS | NDEPENDENCE and acti ng under
authority of his Merchant Mariner's Docunent No. Z-936642 while the
ship was in the port of Genoa, Italy.
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Appel l ant was the waiter at the dining roomtable to which
Ms. Doyle was assigned. The normal passenger-waiter relationship
prevail ed between Ms. Doyle and Appel |l ant except that there was
sone friction as a result of her being late for neals on nore than
one occasi on.

On 3 Septenber 1954, the ship arrived at Genoa, Italy, where
Ms. Doyle planned to disenbark. Ms. Doyle ate her m dday neal
and returned to her room between 1400 and 1430 to conpl ete her
packing. she left the door to the roomajar. Several mnutes
| ater, Appellant entered Ms. Doyle's roomand cl osed the door
behind him Appellant was not authorized to be in this passenger
area and he had not received an invitation fromMs. Doyle to visit
her room Appellant asked Ms. Doyle if she was going to kiss him
good-by. Ms. Doyle told Appellant that she kissed only her
husband and she told Appellant to get out of the room Appellant
| eft the roompronptly w thout touching Ms. Doyle or naking other
advances toward her.

After Appellant left her room Ms. Doyle wote a brief
statenent to the Staff Captain about the incident and signed her
name to it. Ms. Doyle accidentally nmet the First Oficer and gave
the statenment to himto deliver to the Staff Captain. At this
time, Ms. Doyle also nade an oral conplain about Appellant to the
First Oficer. Since Ms. Doyle left the ship shortly thereafter,
she did not confront Appellant with this accusati on.

OPI NI ON

Contrary to Appellant's contentions, there is reliable,
probative, and substantial evidence to support the decision of the
Exam ner. Ms. Doyle's testinony and statenent constitute such
evi dence since the Examner, as the trier of the facts who saw and
heard the witnesses, stated in his decision that he was convi nced
that Ms. Doyle was telling the truth with respect to the events
whi ch happened on 3 Septenber 1954. The material findings of fact
are in conformance with this statenment by the Exam ner.
Consistently, the Exam ner rejected Appellant's denials to the
allegation. It is appropriate to adopt the words used by the
Second Circuit Court of Appeals in a case of conflicting testinony:

"We have again and again said that the question presented
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I n cases such as this is one of fact that the trial judge
Is preemnently fitted to decide and that we will not
reverse his decision in the absence of a clear show ng of

error." Kilgust v. United States (C.C. A 2, 1951),
191 F2d 69.

Appel lant is also incorrect in contending that his denial of
the alleged incident is corroborated by a disinterested wtness,
Appel | ant' s wor ki ng partner, whose uni npeached testinony nust be
accepted as true under well established rules of evidence. There
Is no rule that the testinony of wtnesses nust be accepted if they
are not contradicted and if their credibility is not inpeached,
al though it is true that expressions nay be found in the books that

there is such a rule. Purcell v. Waterman S. S. Corp. (C. C A
2, 1955), 221 F2d 953. There are decision in the federal courts
whi ch directly hold that corroborated and uncontradi cted testinony

may be rejected. Lee Sing Far v. United States (C. C A 9,
1899), 94 Fed. 834; Reiss v. Reardon (C.C. A 8, 1927), 18 Fad

200; Wgnore on Evidence, 3d Ed., sec. 2034. 1In any event,
Appel l ant's testinony was contradicted by Ms. Doyle; and the

I nci dent coul d have occurred after 1430 even if the testinony of
Appel l ant's working partner is accepted that Appellant was in the
di ning room from 1200 to 1430 on the date in question.

The ot her points raised on appeal do not convince ne that the
Exam ner's determnation as to the credibility of the w tnesses
were erroneous. Appellant's prior good service record is in his
favor but it is not sufficient to overcone the affirnative evi dence
against himin this case. The claimthat Ms. Doyle wote the
statenment and testified agai nst Appellant as a show of resent nent
I's purely conjectural. Since Appellant imediately left Ms.

Doyl e's room when she ordered himto get out, there is no reason
why her failure to make an outcry should be construed agai nst her.
Appel | ant' s presence in unaut horized passenger's spaces was not
justified regardl ess of whether he caused Ms. Doyle to suffer
mental anguish. As indicated in the findings of fact, the record
Is contrary to the contention that Ms. Doyle did not nake an oral
report of the incident to the First O ficer when she gave himthe
written statenent concerning the incident.

As pointed out by the Exam ner, passengers on vessels are
entitled to protection against the invasion of their privacy as
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wel | as protection against all personal rudeness fromthose in
charge of the vessel. Chanberlain v. Chandler (1823), Fed.

Case. No. 2575; Nieto v. Cark (1858), Fed. Cas. No. 10, 262.

Since these obligations to passengers are based on their contract
with the shipowner, the latter's enployees are al so bound by these
standards. A claimfor damages agai nst the shipowner for the

m sconduct of an enpl oyee is sinply another possible result of such
m sconduct. there is no reason to assune that the order was
greater because of the shipowner's possible liability in a suit for
damages.

In view of the fact that the nolestation of a passenger is
usual ly grounds for revocation of a seaman's docunent, it is
consi dered that the order of suspension inposed is |enient rather
t han severe and unreasonabl e as Appel | ant urges.

ORDER
The order of the Exam ner dated at New York, New York, on 10
January 1955 is AFFI RVED.

A. C. R chnond
Vice Admral, united States Coast CGuard
Conmandant

Dat ed at Washington, D. C, this 18th day of October, 1955.

sxxx*x END OF DECI SION NO. 836 *****
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