Appea No. 812 - JOE WOO v. US - 2 June, 1955.

In the Matter of Certificate of Service No. E-13360 and all other
Li censes, Certificates and Docunents
| ssued to: JCE WOO

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

812
JOE WOO

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1.

By order dated 20 Decenber 1954, an Exam ner of the United
States Coast Guard at New York, New York, revoked Certificate of
Service No. E-13360 issued to Joe Who upon finding himguilty of
m sconduct based upon two specifications alleging in substance that
whil e serving as a nessman on board the Anmerican SS EXCELSI OR under
authority of the certificate above described, on or about 30 April
1948, while said vessel was in the port of Bonbay, I|India, he
wongfully had a narcotic substance in his possession; and that
whil e serving as a workaway on board the Anmerican SS EXAM NER, on
or about 7 Novenber 1948, while said vessel was at Jersey City, New
Jersey, he wongfully had marijuana in his possession.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and each specification proffered against him
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Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence several docunentary exhibits
i ncluding a certified copy of Appellant's conviction before the U
S. District Court for the District of New Jersey for the unl awf ul
possession of marijuana on 7 Novenber 1948 as alleged in the latter
of the above two specifications. The Investigating Oficer then
rested his case.

I n defense, Appellant offered in evidence his own sworn
testinony. Concerning the Bonbay incident, Appellant stated that
at the request of a Chinese friend, Appellant was taking what he
t hought was a box of candy to a person at Cal cutta which was the
next port of call. Appellant added that, on advice of counsel, he
entered a plea of guilty before the court in India and was
convi cted under the Opium Act. Appellant admtted that he had used
opiumfor 4 or 5 nonths in 1947 and on one U. S. nerchant vessel in
t hat year.

At the conclusion of the hearing, the Exam ner heard the
argunents of the Investigating Oficer and Appellant's counsel and
gave both parties an opportunity to submt proposed findings and
concl usions. Counsel submtted a witten brief in which he
contends that Appellant was innocent but entered a plea of guilty
in India as a matter of expedi ency because the circunstanti al
evi dence agai nst himwas so strong; and that the Coast Cuard
retai ned possession of Appellant's seaman's docunents for nore than
six years after these two all eged of fenses w thout notifying him of
a date or place of a hearing to be held against his docunents. In
his brief, counsel also contends that since Appellant could now
apply for restoration of his docunents had pronpt action been taken
to revoke them justice can only be done by a suspension of
Appel | ant's docunent for a period of years comencing in 1948.

After considering the points raised in Appellant's brief, the
Exam ner announced his findings and concl uded that the charge had
been proved by proof of the two specifications. He then entered
the order revoking Appellant's Certificate of Service No. E-13360
and all other licenses, certificates of service and docunents
I ssued to this Appellant by the United States Coast Guard or its
predecessor authority.
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From that order, this appeal has been taken, and it is urged
t hat Appell ant was deprived of his rights and privil eges by reason
of the fact that after the service of the first specification on 6
Novenber 1948 wherein he was "commanded to be present at a hearing
* * * at a place and date to be determ ned by the U S. Coast
GQuard," he was never notified of any date or place of hearing.

APPEARANCES: | rving Mendel son and Keal Kaufman, Esquires, of New
York City of Counsel.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 30 April 1948, Appellant was serving as a nessnman on board
the Anmerican SS EXCELSI OR and acting under authority of his
Certificate of Service No. E-13360 while the ship was at Bonbay,
| ndi a.

Appel l ant was returning to the ship early in the norning on
this date when he was stopped and searched at the dock gate by a
Custonms guard. Appellant had in his possession a box which
cont ai ned approxi mately four pounds of opium A search of
Appel l ant's quarters aboard the ship disclosed opiumpellets and a
bottle containing a m xture of opiumand coffee. On the basis of
t hese facts, Appellant was convicted by the Chief Presidency
Magi strate, Esplanade Court, at Bonbay, on 21 May 1948, and
sentenced to three nonths inprisonnent.

Appel l ant was repatriated on the Anerican SS EXAM NER. He
signed on the Shipping Articles as a workaway on 10 Septenber 1948
and was under articles until 8 Novenber 1948.

On 7 Novenber 1948, Appell ant was apprehended with

approxi mately 39 grains of marijuana in his possession w thout
having paid the transfer tax required by 26 U S. C. 2593(a). For
this offense, Appellant was convicted on his plea of guilty before
the United States District Court for the District of New Jersey on
27 May 1949. He was sentenced to six nonths inprisonnent for this
of fense and served an additional termfor breach of probation
resulting froma prior narcotics conviction in a United States
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District Court.

The order of revocation nust be sustained in view of
Appel l ant' s extensive history in dealing with narcotics and the
potential danger resulting fromthe presence of such a seanman on
board ship.

Since the Exam ner very satisfactorily disposed of the points
raised in counsel's brief, it is not necessary to discuss themin
detail herein. Suffice it to say that the evidence is overwhel m ng
t hat Appel |l ant know ngly had possession of opiumin Bonbay; and the

judgnent of conviction in the Federal Court is res judicata as
to the New Jersey incident. Either of these offenses would be
sufficient to support the order of revocation.

The contentions concerning the |apse of tinme since the
of fenses are considered to be conpletely without nerit. At the
time of the original service of the first specification on 6
Novenber 1948, Appellant surrendered his certificate of service to
the Coast Guard. He then nade no attenpt to obtain a hearing until
27 Septenber 1954 when he voluntarily appeared at the Coast Guard
office in New York City. Therefore, this delay was due to his own
choice. In addition, Appellant has shown no prejudice in the
preparation of his defense through the | oss of w tnesses or
ot herw se.

In reply to Appellant's claimthat he woul d have been eligible
at a nmuch earlier date to submt an application for a new docunent
under the present three-year clenency regulation (46 CFR 137.03-30)
I f the Coast Guard had taken pronpt action to revoke his docunent
in 1948, it is pointed out that this regulation nerely provides for
the filing of an application. In view of Appellant's record in the
field of narcotics offenses, and considering ny duty to pronote
safety of persons and vessels at sea, it is doubtful whether such
application woul d be approved. Thus, the date of the revocation is
unli kely to have any significance detrinental to Appellant.

ORDER

The order of the Exam ner dated at New York, New York, on 20
Decenber 1954 i s AFFI RVED.
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A. C. R chnond
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D. C., this 2nd day of June, 1955.
*x*x*  END OF DECI SION NO 812 **x*x
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