Appeal No. 806 - REINALDO JACKSON v. US - 13 May, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-247463-D1 and
all other Licenses, Certificates and Documents
| ssued to: REINALDO JACKSON

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

806
REI NALDO JACKSON

Thi s appeal has been taken in accordance with the Act of 15
July 1954 (Public Law 500, 83d Congress, 68 Stat. 484), Coast Cuard
Notice of 16 October 1954 (19 Federal Register 6678) and Title 46
Code of Federal Regul ations Sec. 137.11-1.

By order dated 14 Decenber 1954, an Exam ner of the United
States Coast CGuard at New York, New York, revoked Merchant
Mariner's Docunment No. Z-247463-D1 issued to Reinal do Jackson based
upon a specification alleging in substance that, on or about 25
August 1954, he was convicted by the District Court of the United
States for the Southern District of New York for violation of the
narcotic drug laws of the United States.

At the hearing, the Exam ner infornmed Appellant that the only
possi ble results of the hearing were revocati on of Appellant's
docunent or dism ssal of the charge and specification. Appellant
was given a full explanation of the nature of the proceedi ngs and
the rights to which he was entitled. Appellant was represented by
an attorney of his own selection and he entered a plea of "guilty"
to the specification proffered against him
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Ther eupon, the Investigating Oficer nmade his opening
statenment in which he stated that Appellant had been indicted on
two counts involving marijuana; the first count referred to 11
ounces 332 grains of marijuana and the second count to one grain of
mari j uana; and Appellant was found not guilty on the first count
but guilty on the second count.

Counsel for Appellant submtted a statenent in mtigation
based on the argunent that it was discretionary with the Exam ner
whet her to order revocation in view of the wording of the Act of 15
July 1954 which states that: "The Secretary may * * * take action
* * * to revoke the seaman's docunent * *"; and in view of the
m nute anmount of marijuana (one grain) referred to in the
convi ction upon which this action under the Act of 15 July 1954 is
based. Counsel contended that this case is anal ogous to the
Commandant ' s deci si ons under R S. 4450, as anended (46 U. S.C. 239),
whi ch reversed the orders of the Exam ners because of the mnute
anounts of marijuana involved, and, therefore, the order should be
| ess than revocation in this case.

After considering briefs submtted by counsel for Appellant
and the Investigating Oficer, the Exam ner announced his deci sion
I n which he concluded that the specification was proved by the plea
of "guilty." The Exam ner entered an order revoking Appellant's
Merchant Mariner's Docunment No. Z-247463-D1 and all other |icenses,
certificates and docunents issued to this Appellant by the United
States Coast Guard or its predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
t hat Public Law 500 was intended to provide authority for the
revocation of the docunments of seanen, who are not in the service
of ships, to the sane extent that seanen's docunents are revoked in
proceedi ngs conducted under R S. 4450 for narcotics offenses
commtted by seanen while they are serving on ships; but Public Law
500 was not intended to provide authority to revoke seanen's
docunents in cases simlar to those six cases (Appeal Nos. 745,

746, 748, 759, 761 and 764) conducted under R S. 4450 where the

Commandant reversed the Exam ner's orders of revocation because the
m nute quantities of marijuana involved did not constitute "hazards
per se." It is contended that this interpretation is supported by
the fact that the above six cases were deci ded by the Conmandant
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after the passage of Public Law 500; by the use of the perm ssive,
rat her than mandatory, wording "may" in Public Law 500; and by the

advice of the Investigating Oficer to Appellant that there were
five possible outcones to such a hearing as the instant one.

APPEARANCES: Murray A. MIller, Esquire, of New York City, of
Counsel .

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

Appel | ant was the hol der of Merchant Mariner's Docunent No.
Z-247463- D1, on or about 25 August 1954, when he was convicted by
the United States District Court for the Southern District of New
York, a court of record, for a violation of the narcotic drug |aws
of the United States.

OPI NI ON

Appel lant's plea of "guilty" obviated the necessity to
I ntroduce evidence in support of the allegations contained in the
specification and no such evidence was introduced at the hearing.
The I nvestigating Oficer's opening statenent does not constitute
evi dence.

The only question in issue is the interpretation to be given
to Public Law 500 considered in conjunction with six appeal
deci sions of the Conmandant in which the orders of revocation were
reversed.

Since the case under consideration is a proceedi ng under
Public Law 500 and not R S. 4450, | concur with the Exam ner's
statenent that there were only two possible results of the hearing
- revocation of the seaman's docunent or dism ssal of the
specification. Public Law 500 provides that the Coast Guard "may"
take action to "revoke the seaman's docunent" if he has been
convicted in a court of record of a violation of narcotic drug
| aws. Since there is no provision in the statute for the
| nposition of any order other than one of revocation, there cannot
be any other type of order inposed if the specification is found

file:////hgsms-lawdb/users/K nowl edgeM anagementD... S%6208& %20R%20679%20-%620878/806%620-%20JA CK SON.htm (3 of 5) [02/10/2011 1:26:26 PM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D09822.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D09822.htm

Appeal No. 806 - REINALDO JACKSON v. US - 13 May, 1955.

proved. Expressio unius est exclusio alterius. As stated in
Bl ack on Interpretation of Laws, 2nd Edition, page 221:

“"Particularly when a statute gives a new right or a new power,

and provides a specific, full, and adequate node of executing
t he power or enforcing the right given, the fact that a
special node is prescribed will be regarded as excl udi ng, by

inplication, the right to resort to any other node of
executing the power or of enforcing the right."

Therefore, the order of revocation was the only possible result in
this case; and the Investigating Oficer's pre-hearing advice to
Appel lant was in error on this point, but it is noted that the
Exam ner properly stated the matter to Appellant before the plea
was entered.

In the six cases reversed by the Conmandant, the deci sions
were not limted to stating that the quantities of marijuana
i nvol ved were so mnute as not to present "hazards per se." This
was qualified by adding that evidence of such mnute quantities was
not sufficient to sustain the allegation of "wongful possession”
i n the absence of other supporting facts or circunstances. In
ot her words, it was decided that there was no valid contributory
evi dence that the seanen had know edge of their possession of
marijuana fragnents while actually serving under their docunents.

There were pleas of "not guilty" entered in all six of the
cases conducted under R S. 4450 and there was no judgnent of
conviction by a court introduced in evidence in a single one of the
six cases. |In the case herein under consideration, the plea of
"guilty" was an adm ssion that there had been a conviction as
alleged in the specification. Revocation of a seaman's docunent is
mandatory in Public Law 500 proceedi ngs where there has been a
conviction in a court of record of a violation of a narcotic |aw.
Simlarly, a charge of m sconduct under R S. 4450, which is based
upon a specification alleging "wongful possession" of narcotics by
a seaman while acting under the authority of his docunent, is
adequately supported by either a plea of "quilty" or proper proof
of conviction regardless of the anmount of marijuana or other
narcoti cs upon which the conviction is based. In cases of the
| atter type, it is considered that the above nentioned requirenent
of supporting facts or circunstances is conplied wth by the
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I ntroduction in evidence of the judgnent of conviction which, in
turn, would presumably not exist unless the seanan had entered a
plea of "guilty" before the court or there was other evidence
before the court, in addition to that of the seaman's physical
possession of a mnute quantity of a narcotic, upon which to base
t he conclusion that the seaman had know edge of possession. Thus,
t he judgnent of conviction, by its inherent nature, would
constitute the substantial evidence necessary to conclude that the
charge and specification were proved.

My conclusions are that there are several distinctions between
this case and the six decisions of the Conmandant cited by
Appel l ant; that a record of conviction by a court of record woul d
support a specification in a hearing under R S. 4450 if the sane
facts fornmed the bases for both the court and hearing charges; that
the quantity of narcotics upon which the court conviction is based
Is immaterial for the purpose of these proceedi ngs under Public Law
500 or R S. 4450; and that the order of revocation in this case
must be sust ai ned.

ORDER

The order of the Exam ner dated on 14 Decenber 1954 at New
York, New York, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D. C, this 13th day of My, 1955.

*xx*x%x  END OF DECI SION NO. 806 **=***
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