Appeal No. 797 - JOHN WEINER v. US - 13 April, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-366184-D2 and
all other Licenses, Certificates and Documents
| ssued to: JOHN VEI NER

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

797
JOHN WEI NER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 1 October 1954, an Exam ner of the United
States Coast CGuard at New York, New York suspended Merchant
Mariner's Docunment No. Z-366184-D2 issued to John Wi ner upon
finding himguilty of m sconduct based upon a specification
all eging in substance that while serving as a w per on board the
American SS MORMACTEAL under authority of the docunent above
descri bed, on 29 March 1954 at about 0300, while said vessel was in
the port of Buenos Aires, Argentina, he assaulted and battered a
menber of the crew naned Luis Reinosa. A second specification,
all eging that Appellant wongfully engaged in an altercation wth
Rei nosa, was found to be nerged with the above specification.

On 6 July 1954, Appellant was served with the charge and
specifications and ordered to appear at a hearing on 16 July 1954.
Nei t her Appellant nor his counsel appeared at the commencenent of
the hearing on the latter date and the hearing was adjourned. On
19 July 1954, the hearing was reconvened in the presence of
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Appel I ant' s counsel but the hearing was adjourned until 23 July
because of the absence of the Investigating Oficer's wtness.

On 23 July 1954, the hearing was conducted in absentia since
Appel | ant was not present or represented by counsel. The
I nvestigating Oficer testified as to the service of the charge
sheet and al so that he had given Appellant a full explanation of
the nature of the proceedings, the rights to which he was entitled
and the possible results of the hearing. After the Exam ner
entered pleas of "not guilty” to the charge and specifications and
I ntroduced in evidence of Louis Reinosa who was serving as a w per
on the MORMACTEAL at the time in question. Reinosa testified as
fol | ows:

At about 0300 on 29 March 1954, Appellant and Rei nosa had an
argunent in the head and then Appellant departed. Wen Rei nosa
entered the forecastle which he shared wth Appell ant and anot her
wi per called "Pepito," the overhead |light was on and Appel | ant was
sitting on his bunk. Appellant was angry and after a brief
exchange of words with Rei nosa, Appellant junped on Reinosa and
repeatedly punched himin the face wwth both fists. Reinosa
grabbed a knife fromthe table in order to defend hinself. The
kni fe had been used at parties given by Appellant. "Pepito"
st opped readi ng a book and separated the two seanen. Appell ant
went topside. Reinosa was bl eeding and his nose was broken.
Reinosa is taller than Appellant and slightly nore than 30 pounds
heavier. Reinosa is 38 years of age and Appellant is about 13 or
14 years younger than Reinosa. No |egal action was taken in Buenos
Aires in connection with this incident. "Pepito" said that he was
going to return to Puerto Rico at then end of the voyage. (There
IS no w per naned Pepito listed on the Shipping Articles. The
third wiper's nane is shown as Teofilo Lazu.)

After the conpletion of Reinosa's testinony, the wtness was
excused and the Investigating Oficer rested his case. After an
adj our nnent of approximately one and a half hours, counsel for
Appel | ant appeared and stated that his absence earlier in the day
was due to a m sunderstanding on his part. Counsel stated that he
would I'i ke to have the opportunity to cross-exam ner Reinosa. The
heari ng was then adjourned awaiting the preparation of a transcript
of Reinosa's testinony for counsel.
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On 29 July 1954, the hearing was reconvened. Counsel for
Appel | ant was present and he stated that he had received a copy of
Rei nosa's testinony. Counsel also stated that Reinosa's testinony
contradi cted Appellant's version of the incident and requested an
adjournnment in order to take Appellant's testinony. Appellant's
honme is in Philadel phia. This request was granted by the Exam ner.

On 21 Septenber 1954, the hearing was reconvened wth
Appel | ant and his counsel present. Appellant then testified under
oath and his testinony differed fromthat of Reinosa on the
follow ng facts:

Appel | ant and "Pepito" were asleep when Reinosa entered the
forecastle with a knife and turned on an overhead |ight which
awakened Appellant. After an exchange of words, Reinosa noved the
12-inch bl ade knife from behind his back and stabbed Appellant four
times in the chest and shoul ders. Appellant junped out of his
bunk, took the knife away from Rei nosa and punched hi m about the
face approximately 15 tines. A Mate and the other w per stopped
the fight. Reinosa was wearing his glasses and they were broken
when Appel |l ant struck him between the eyes. Both nen were arrested
by the | ocal police authorities and they were tried before a court
I n Buenos Aires. The court found Reinosa "qguilty" and Appell ant
"not quilty."”

After Appellant's testinony had been taken, the Exam ner
| ssued a subpoena for Louis Reinosa to appear at 1000 on 30
Sept enber 1954 for the purpose of cross-exam nation. The subpoena
was given to Appellant's counsel to be served by a regul ar process
server.

At 1055 on 30 Septenber 1954, the hearing was reconvened.
Nei t her Appel lant or his counsel, nor Reinosa, were present and no
word had been received fromany of them since the issuance of the
subpoena for Reinosa on 21 Septenber. At 1200, the Investigating
O ficer commenced his closing argunent and the hearing was then
adj our ned.

On 1 Cctober 1954, the Exam ner announced his decision in the
presence of the Investigating Oficer. The Exam ner concl uded t hat
t he charge had been proved by proof of the specification. He then
entered the order suspending Appellant's Merchant Mariner's
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Docunent No. Z-366184-D2, and all other |icenses, certificates and
docunents issued to this Appellant by the United States Coast CGuard
or its predecessor authority, for a period of six nonths - two
nont hs outri ght suspension and four nonths on twel ve nonths
probation. The original of the decision was nailed to Appellant's
counsel on 6 Cctober and received by himon 8 Qctober.

On 11 Cctober 2 1954, counsel for Appellant appeared before
t he Exam ner and stated that he failed to attend the hearing on 30
Sept enber because of a confusion of dates through his own fault.
Counsel then submtted an oral application to reopen the hearing on
t he ground that the subpoena for Reinosa was returned to counsel
fromthe process serving bureau with the notation that the w tness
wa unknown at the address where the service of the subpoena had
been attenpted; and on the additional ground that there was newy
di scovered evidence in the formof a printed note purportedly
si gned by Rei nosa which Appellant found in his gear and mailed to
counsel subsequent to 21 Septenber 1954. The undated note states
that, on the night of 29 March, Reinosa wal ked into the forecastle
with a knife while Appell ant was asl eep, woke hi mup, and cut him
with the knife after a brief exchange of words. After argunent by
counsel and the Investigating Oficer, the Exam ner denied the
application on the ground that there is no delegated authority from
t he Commandant for Examiners to reopen hearings after service of
t he Exam ner's deci sion has been conpl et ed.

Appel l ant's notice of appeal and application to reopen the
heari ng were received by the Coast Guard on 29 Cctober 1954.
Therein, it is urged that:

PO NT I. The Appellant has not had an opportunity to
cross-exam ne Lui s Rei nosa.

PONT Il. The charge and specification were found proved
Wi t hout corroborating evidence.

PONT I'll. Counsel did not appear on 30 Septenber because
he believed erroneously that the hearing had been adjourned until
11 Cctober.

PO NT IV. The subpoena issued for Reinosa could not be
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served on himat the address furnished by the Governnent.

PO NT V. The newy found evidence, in the formof a
statenent by Reinosa, directly contradicted Reinosa's testinony but
t he statenent was not placed in evidence.

PO NT VI. The decision of the Exam ner was contrary to
the evidence in finding that the larger and taller Reinosa was
acting in self-defense when he inflicted five knife wounds upon
Appel I ant; that Appellant's wounds were superficial although the
Public Health Service records show that Appellant was unfit for
duty until 23 June 1954 (alnost two nonths); and that the thrashing
was not justified or necessary to repel further attack by Reinosa.

APPEARANCES: Messrs. Wal sh and Levine of New York City
By WlliamF. Wal sh, Esquire, of Counsel

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng.

FI NDI NGS OF FACT

On 29 March 1954, Appellant was serving as a w per on board
the American SS MORMACTEAL and acting under authority of his
Merchant Mariner's Docunent No. Z-366184-D2 while the ship was in
the port of Buenos Aires, Argentina.

At approximately 0300 on 29 March 1954, Appell ant and Rei nosa
met in the head shortly after they had returned to the ship from
shore | eave. An argunent devel oped about a pair of Appellant's
dungarees and then Appellant went to the forecastle which he shared
wi t h Rei nosa and anot her wi per known as "Pepito." Shortly
thereafter, Reinosa entered the forecastle and Appellant told
Reinosa to turn out the overhead |light. An exchange of unfriendly
words foll owed and Appel | ant junped out of his bunk. As Appell ant
approached Reinosa, the latter picked up a galley knife froma
table in order to defend hinself. Appellant struck Reinosa in the
face, broke his glasses and disarned himafter Appellant had
recei ved several superficial cuts fromthe knife. Appellant then
proceeded to give Reinosa a thorough beating before the fight was
st opped by the w per "Pepito" and other personnel of the crew.
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Both nen were arrested by the | ocal police authorities but the
record is not determned as to what, if any, action was taken
against them They later returned to the United States on anot her
shi p.

Reinosa is a larger man than Appel |l ant but Appellant is
younger and nore athletic.

There is no record of prior disciplinary action having been
t aken agai nst Appellant by the Cost Cuard.

OPI NI ON

As can be seen fromthe above review of the testinony of the
only two wi tnesses who appeared at the hearing, the crux of the
matter is whether Reinosa initiated the fight by stabbing Appell ant
or whet her Rei nosa picked up the knife in order to ward off a
t hreat ened attack by Appellant. The Exam ner resolved the issue in
favor of the latter version which is in substantial accord with the
testi nony of Rei nosa.

As indicated in ny above Findings of Fact, the Exam ner al so
accepted the testinony of Reinosa with respect to nost of the
subsidiary issues which are material to the main question. The
Exam ner found that Reinosa did not have the knife when he entered
the forecastle and that he did not pick up the knife until after
Appel | ant was out of his bunk; but that the knife had been in the
forecastle for use at a party given by Appellant and that Rei nosa
arned hinmself with the knife only after Appellant's attitude becane
aggressive. Such findings are nore consistent with the subsequent
events, that Appellant received only superficial wounds and Rei nosa
was the recipient of a severe beating, than is Appellant's claim
t hat he was stabbed four tinmes with a 12-inch blade while in his

bunk and then was still able to disarm Rei nosa and beat him "all
the way" (R 68) with "about 15 punches" (R 40). It is extrenely
| npr obabl e that Appellant woul d have been able to acconplish the

| atter feat if he had been attacked in his bunk. It is equally

| nconsi stent that he woul d have received nerely superficial wounds
I f he had been the victimof a surprise attack while lying in his
bunk.

There is no support for the contention on appeal that
Appel l ant was unfit for duty for alnpbst two nonths. On the
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contrary, Appellant testified that he sinply received first-aid
treatment on the sanme night as the fight.

For the above reasons, | conclude that the findings of the
Exam ner, who was in the best position to judge the credibility of
the witnesses, are in accord with the probabilities; that Reinosa
acted in self-defense; that Appellant was the aggressor throughout
the fight; and that Appellant's action grossly exceeded any force
t hat was necessary for his safety even after Reinosa had possession
of the galley knife. Since the Exam ner substantially accepted
Rei nosa's version of the incident, this constituted substanti al
evi dence al t hough not corroborated by other evidence in the record.

On the question of the nerits of the application to reopen the
hearing, | agree wth the Exam ner's denial of the application.

Appel | ant' s counsel neglected his opportunity to cross-exam ne
Rei nosa on 23 July after counsel was present at the hearing on 19
July and he had notice that the hearing was adj ourned until four
days later in order to obtain Reinosa's testinony. Again, on 30
Septenber, counsel failed to put in an appearance or to pursue his
expressed desire (to cross-exam ne Reinosa) by notifying the
Exam ner or the Investigating Oficer that the subpoena for Reinosa
could not be served. Counsel had physical possession of the
subpoena whi ch ordered Reinosa to appear at the hearing on 30
Septenber. Nevertheless, counsel failed to contact the exam ner
prior to the rendering of his decision on 1 Cctober. Regardless of
t he absence of the witness on 30 Septenber, it is ny opinion that
the Exam ner was justified in proceeding with the hearing after a
delay of two hours on the latter date. No interest was displ ayed
by counsel in his attenpt to cross-exam ne Reinosa and this was
t he second occasi on on which counsel had failed to put in an
appearance for this purpose. These hearings nust be conducted with
a degree of reqularity.

The so-called newy found evidence is not considered to be of
such a character as to nmake it advisable to reopen the hearing.
The al |l eged statenent by Reinosa was nmatter which Appellant knew
about or shoul d have known about prior to 21 Septenber which was
nore that two nonths after the commencenent of the hearing on 16
July. This does not neet the requirenent that newy di scovered
evi dence nust be matter that was not known to the applicant at the
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time of the hearing and that the applicant, with due diligence,
coul d not have discovered prior to the date the hearing was

decl ared cl osed by the Exam ner. The Exam ner shoul d deny a
petition or application to reopen a hearing unless the new evi dence
I's shown to have a direct, material, and noncunul ati ve bearing upon
the i ssues presented by the charge and specification concerned; and
unl ess a very good explanation is given for the failure to produce
the evidence at the hearing. Since the latter requirenents has not
been conplied with, the application to reopen the hearing is

deni ed.

After an appeal to the Commandant has been taken, Exam ners

are not authorized to consider a petition or application to reopen
a hearing. Prior to such an appeal, Exam ners may exercise their
sound | egal discretion with respect to reopening the hearing after
t he decision of the Exam ner has been announced. This authority
does not extend to reopenings to admt evidence which is nerely
curmul ative, inmaterial and, if received, could not have any bearing
on the result. The sane standards are applicable to admralty and

civil proceedings. Neville V. Anerican Barge Line Co. (C A 3,
1954), 218 F.2d 190, 1955 AMC 194. The exercise of such discretion
by an Exam ner will not be interfered with on appeal unless there
Is a clear abuse of the discretion.

ORDER

The order of the Exam ner dated on 1 October 1954 at New York,
New York, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D.C., this 13th day of April, 1955.

sxxxx END OF DECISION NQ 797 ***x»
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