Appeal No. 791 - STERLING FRANCIS CULLISON v. US- 1 March, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-292351-D1
| ssued to: STERLI NG FRANCI S CULLI SON

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

791
STERLI NG FRANCI S CULLI SON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 25 Novenber, 1953, an Exam ner of the United
States Coast CGuard at San Francisco, California, suspended Merchant
Mariner's Docunment No. Z-292351-D1 issued to Sterling Francis
Cul l'ison upon finding himguilty of m sconduct based upon five
specifications alleging in substance that while serving as Chief
Steward on the Anerican SS SEACLI FF under authority of the docunent
above descri bed, on or about 7 July, 1953, while said vessel was at
Nagoya, Japan, he wongfully assaulted, bettered and injured
messman Price (Second Specification); on or about 6 August, 1953,
whil e the ship was at Pusan, Korea, he wongfully used vile and
abusi ve | anguage in threatening Second O ficer Tvedt with bodily
harm (Third Specification); on or about 14 August, 1953, while at
Pusan, he wongfully cursed Radio Oficer Frye and threatened him
with bodily harm (Fourth Specification); and on or about 22 August,
1953, while ashore at Pusan, he wongfully assaulted, bettered and
injured oiler Law (Seventh Specification). One of the original
el even specifications was stricken by the Exam ner on notion of the
Appel l ant and five of the specifications were found "not proved."
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At the hearing, Appellant was given a full explanation of the
nat ure of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and each specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
statenment and introduced in evidence the testinony of the Mster
and four other of the ship's officers. The Investigating Oficer
al so introduced in evidence several docunentary exhibits including
numerous entries (and attachnments) fromthe Oficial Logbook of the
ship and a Consul ar report fromthe American Enbassy at Pusan,
Korea, with thirty-two enclosures. By stipulation of the parties,
vari ous evidence was placed in the record. This includes the
I ncorporation into the record of the evidence previously taken at
the hearings in the cases of Second Oficer Tvedt and Radio Oficer
Frye. (The charges and specifications in those two cases were
| ater di sm ssed by the sane Exam ner who conducted this hearing.)

I n defense, Appellant offered in evidence his own sworn
testinony as well as the testinony of five other unlicensed nenbers
of the crew. After the Investigating Oficer had recalled three
W tnesses in rebuttal, both parties rested.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the above five specifications. He then
entered the order suspending Appellant's Merchant Mariner's
Docunent No. Z-292351-Dl1, and all other licenses, certificates and
docunents issued to this Appellant by the United States Coast CGuard
or its predecessor authority, for a period of six nonths outright
and for an additional period of twelve nonths on probation until
twenty-four nonths after the date of the term nation of the above
Ssi x nonths outright suspension.

Fromthat order, this appeal has been taken, and it is urged
t hat the evidence does not support the findings; inadm ssible
evi dence was erroneously admtted; and the findings are contrary to
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the aw and facts involved. Wth respect to the individual
specifications, the follow ng contentions are nade:

First Specification. The Master was not a fair wtness
because he was notivated by spite and malice. The alleged threat
agai nst the Master was not a "threat” in the eyes of the |l aw since
Appel l ant' s words were not acconpani ed by any threatening gestures
or novenents; the Master was not in any danger due to the presence
of the Chief engineer and Third Mate; and the fact that the Master
was subsequently alone with Appellant indicates that the Master did
not consider the threat to be serious and he was not afraid of the
Appel l ant. The Anerican Consul at Pusan, Korea, did not consider
Appel l ant's verbal attacks to be serious enough to renove himfrom
the ship for gross m sconduct as requested by the Master. In view
of the sharp conflict in the testinony given by the |icensed and
unl i censed personnel concerning this incident, the only reliable
findings are those of the Anerican Consul at Pusan who conducted an
I nvestigati on and concl uded that the charges agai nst Appellant were
not substantiated. Due to these circunstances, this specification
shoul d be di sm ssed.

Second Specification. Messman Price did not testify at the
hearing and his ex parte statenent was admtted i n evidence, over
objection, in violation of the hearsay rule. |In addition, Price's
statenent had no probative val ue because he was constantly
| nt oxi cated; he made three contradictory statenents concerning this
i ncident; Price did not report any injuries to the Master; no entry
was nade in the | ogbook concerning this alleged incident; there is
no nedi cal testinony concerning any injuries to Price; and Price
continued to work wi thout conplaint after his alleged injuries
occurred. This specification should have been di sm ssed.

Third Specification. Second Oficer Tvedt did not testify
that he was threatened in the manner alleged. The specification
shoul d have been dism ssed since it failed in proof as to the date,
the type of threat and the | anguage used.

Fourth Specification. Radio Oficer Frye went into the pantry
and commenced abusi ng nessman Crane because there was no coffee in
the urn. After the Radio O ficer pushed the nessnman, there was an
argunent and an exchange of hot words between the Radio O ficer and
Appellant. In his testinony, the Radio Oficer denied having
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pushed Crane. The weight of the evidence is in direct variance
with the allegations and the specification should be dism ssed.

Seventh Specification. Qler Law did not testify at the
hearing and no attenpt was nade to take his deposition. The
Aneri can Consul at Pusan, Korea, absol ved Appell ant because the
statenments of the only two known witnesses to the incident indicate
t hat Law provoked the fight by striking Appellant from behind.

Conclusion. Appellant is a Steward of proven ability and the
Master failed in three attenpts to have Appellant renoved fromthe
ship. The Master caused the crew to be divided into two rival
factions - the officers against the rest of the crew - and he had
no concern for the welfare of the crew as indicated by the fact
t hat he woul d not authorize taking on board sufficient supplies
until he was forced to sign an agreenent at Aberdeen, Washi ngton.
New y di scovered evidence indicates that the Master attenpted to
bribe the Mlitary Police at Pusan, Korea, in order to have
Appel I ant renoved fromthe ship. The Master alone was at fault but
no action was taken against him It is respectfully requested that
this case be reversed on appeal, remanded for further hearing in
view of the newy discovered evidence, or nodified to renove the
suspensi on i nposed agai nst Appellant's docunent.

APPEARANCES: Messrs. Robbi ns and Robbins of Seattle, Washi ngton,
by Burton S. Robbins, Esquire, of Counsel.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On a foreign voyage extending from 16 June, 1953, to 4
Novenber, 1953, Appellant was serving as Chief Steward on board the
Anerican SS SEACLI FF and acting under authority of his Merchant
Mariner's Docunent No. Z-292351-D1.

Before the ship departed from Aberdeen, Washi ngton, a
di sagreenent arose between the Master and Appel |l ant regardi ng
additional stores and provisions to be taken on board prior to
sailing for the Far East. The bad feelings created by this
ori gi nal disagreenent prevail ed throughout the voyage and extended
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to other nmenbers of the crew in such a manner as to produce
considerable friction and strained rel ati onshi ps between nost of
the officers, on one side, and the unlicensed nenbers of the crew
on the other side. The followng five incidents involving Appell ant
occurred on this voyage:

On 7 July, 1953, while the ship was at sea, the Master was
| nspecting the Chief Engineer's quarters in conpany wth the
Appel l ant. Wen the Master conpl ained to Appellant about the dirty
condition of these quarters, Appellant becane annoyed and stated
that he would kill the Master. |In addition to the Master (R 18),
this | anguage was heard by the Chief Engineer (R 93) and the Third
Mate (R 215).

The ship was at Nagoa, Japan, on 24 July, 1953, when a crew
menber, nmessman Price, returned to the vessel in an intoxicated
condi tion. Between 1400 and 1600, Appell ant awakened Price and
ordered himto turn to. A short tine later, the two nen net in a
passageway and an argunent foll owed because Price had been
negl ecting his duties by absence and intoxication. Appellant
becane angry and struck Price repeatedly knocking himto the deck.
Several days later, Price received nedical treatnent froma
Japanese doctor for a wound on his forehead and a fractured rib as
a result of this incident which was wi tnessed by the ship's Second
Oficer (R227). On the follow ng norning, Appellant received
treatnent on board the vessel for his bruised and swollen right
hand (R 228). Price was discharged fromthe vessel at Pusan,
Korea, by nmutual consent on 3 Septenber, 1953 (R 28; Exhibit 2).

On 6 August, 1953, the ship was at Pusan, Korea, when
Appel l ant directed vile and abusi ve | anguage towards Second O ficer
Tvedt and threatened to "knock your four eyes out." (The Second
O ficer was wearing glasses.) This incident occurred in the ship's
galley after an argunent had started between the two nen and
Appel | ant was warned by the Second O ficer that he woul d nake a
report to the Master and the Coast Guard if Appellant did not stop
cursing the Second Oficer. This incident was reported i medi ately
to the Master by the Second Oficer (R 192, 193).

On 14 August, 1953, while the ship was still at Pusan, Korea,
Radio O ficer Frye went into the pantry to get a hot cup of coffee
after breakfast. The Radio Oficer pushed by nessman Crane in

file:////hgsms-lawdb/users/K nowl edgeM anagement...20& %20R%620679%20-%20878/791%20-%20CUL LI SON.htm (5 of 10) [02/10/2011 1:27:03 PM]



Appeal No. 791 - STERLING FRANCIS CULLISON v. US- 1 March, 1955.

order to reach the coffee urn and when he found that the urn was
enpty he asked why there was no coffee. Appellant comenced
arguing with the Radio Oficer because he had pushed the nessnman.
The Radio Oficer returned to the sal oon and Appell ant foll owed
him |In the saloon, heated words were exchanged by the two nen.
Appel | ant cursed the Radio O ficer, challenged himto hit

Appel l ant, and threatened to "slip sonething sharp into you and | ay
you open." The Radio O ficer replied that he woul d take a basebal l
bat if he went off the ship with Appellant (RLl.36).

Wi | e ashore at Pusan, Korea, on 22 August, 1953, Appell ant
engaged in a fight with oiler Law and seriously injured himbecause
Appel | ant believed that Law had been reporting incidents which
occurred in the Stewards Departnent to the Master. Law was
hospitalized and treated for cuts and | acerations on his face
(Exhibits 8, 9). Law was renoved fromthe vessel at Yokohams,
Japan, on 18 Septenber, for hospitalization (Exhibit 2).

Appellant's prior record consists of a probationary suspension
in 1943 for attenpting to assault crew nenbers wth a dangerous
weapon, failure to turn to, and failure to stand his watch.

OPI NI ON

It is ny opinion that the contentions raised on appeal are
conpletely without nerit. Although there is a considerable anount
of conflicting testinony contained in the record, the findings of
the Exam ner will be upheld since he, as the trier of the facts who
saw and heard the wtnesses in this proceeding as well as in the
two associ ated hearings which were stipulated in evidence, was in
t he best position to judge the credibility of the witnesses. Since
| nconsistencies in testinony are matters of credibility to be
wei ghed and determned by the trier of facts, the findings of the
Exam ner are not arbitrary or capricious when there is substanti al
evidence in the conflicting testinony to support such findings. In
the present case, | conclude that there is substantial evidence to
sustain the findings pertaining to each of the five specifications
found proved by the Exam ner. Concerning the points raised on
appeal with respect to the individual specifications, the follow ng
coments are considered to be pertinent.

file:////hgsms-lawdb/users/K nowl edgeM anagement...20& %20R%620679%20-%20878/791%20-%20CUL LI SON.htm (6 of 10) [02/10/2011 1:27:03 PM]



Appeal No. 791 - STERLING FRANCIS CULLISON v. US- 1 March, 1955.

FI RST SPECI FI CATI ON

The al l egations are supported by the testinony of the Master
and directly corroborated by the testinony of the Chief Engineer
and the Third Mate. The Exam ner accepted the version told by the
| atter three nmen and rejected Appellant's denials that he
threatened to kill the Master.

There is no doubt that Appellant's statenent that he woul d
kill the Master constituted a legal "threat" regardl ess of whether
there was any danger to the Master or action taken by Appellant to

carry out his threat. United States v. Metzdorf (D.C Montana,
1918), 252 Fed. 933. Subsequent |ack of fear by the Master could
not alter the fact that the offense was consummted when Appell ant
made the threat. In addition, such | anguage chal |l enged t he suprene
authority of the Master to exercise command of his ship and thereby
tended to underm ne the high degree of discipline which nust be

mai ntai ned at sea in order to protect life and property by the
efficient performance of duties by shipboard personnel.

Al t hough the Anerican Consul at Pusan, Korea, did not find
Appel l ant guilty of "gross m sconduct” and renove himfromthe
vessel in accordance with the Master's request, the Consul ar report
stated that "it was not clearly established to this office that the
renmoval of Cullison fromthe vessel would solve the disciplinary
probl em exi sting on board the vessel" but that "tine and the
shortage of personnel in this office did not permt a thorough
I nvestigation." (Exhibit 7). But the Consul did not determ ne that
Appel | ant shoul d not be subjected to disciplinary action for his
conduct and the Exam ner's concl usions were based upon the results
of a thorough investigation after the ship returned to the West
Coast of the United States.

SECOND SPECI FI CATI ON

Proof of the assault and battery upon nessman Price is
established by the testinony of Second Oficer Tvedt which is
corroborated by Price's statenent, |ogbook entries referring to the
i nci dent and the treatnent Appellant received for his hand, an
attachnment to the | ogbook in the formof a nedical certificate
signed by the Japanese doctor who di agnosed Price's injuries, and
docunentary evidence indicating Price requested his discharge from
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t he ship because he feared further physical violence. Price did
not testify at the hearing because he was di scharged in Korea and
was not present when the investigation and hearing took place

| mredi ately after the return of the vessel to the United States.

But his statenent about the incident appears not only as a separate
docunent in the record (Exhibit 5) but also as an attachnent to the
| ogbook and as an enclosure with the Consul ar report. (At the
heari ng, counsel for Appellant conceded that any attachnment in the
| ogbook is adm ssible in these proceedings. R 294) |In addition, it
is significant that Appellant did not attenpt to subpoena Price to
appear at the hearing or to obtain his deposition.

Sone of the above docunentary evidence indicates that Price's
fear of bodily harmwas the reason why he nmade contradictory
statenents as to how he received his injuries and why he conti nued
to work without reporting this incident or his injuries to the
Master until a later date. As stated above and contrary to
Appel l ant's contention, there was a log entry made concerning this
i ncident. The entry was nmade by the Second O ficer and w tnessed
by the Master.

TH RD SPECI FI CATI ON

The all eged threat agai nst Second O ficer Tvedt is supported
by his testinony as to the date (R 191, 193), the type of threat
(R 193) and the | anguage used (R 192). This is substantially
corroborated by a | ogbook entry and a sworn statenent nade by the
Second O ficer before the Anerican Consul in Pusan.

FOURTH SPECI FI CATI ON.

Despite testinony to the contrary, the Exam ner accepted the
Radio O ficer's testinony that Appellant threatened to slip
sonet hing sharp into the Radio O ficer. This version was
corroborated by the testinony of the Master as well as a | ogbook
entry and a | ogbook attachnment. (R 146, 147). The direct
testinmony by the Radio Oficer constitutes substantial evidence
even W thout corroboration. The degree of proof required in these
adm ni strative proceedings is substantial evidence and not proof
beyond a reasonabl e doubt as Appell ant contends.
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SEVENTH SPECI FI CATI ON.

Regardl ess of how the fight started between oiler Law and
Appellant,it is apparent fromthe diagnosis of Law s injuries that
Appel | ant becane the aggressor and went far beyond and reasonabl e
assertion of self-defense. Further corroboration of Law s
statenent that he was beaten by Appellant is furnished by the
Consul ar report which states that the first conpl ai nt agai nst
Appel | ant was nade by Law, and by Appellant's own |etter wherein he
stated that he "worked over a phony oiler that had been taking news
topside to the old man." (Exhibit 10.)

Again the failure of the persona assaulted to appear at the
hearing is accounted for by the fact that Law |l eft the ship at
Yokohama. As in the case of Price, the record does not disclose
t hat Appellant attenpted to subpoena Law or to take his deposition.

CONCLUSI ON

Regardl ess of any faults on the part of the Master, the above
five incidents thoroughly show that Appellant had little or no
respect for the officers on the ship and that he was not rel uctant
to settle his differences with the unlicensed crew nenbers by neans
of physical force. Such repeated acts of the sane type of conduct
I ndi cate that Appellant had a very strong tendency to abuse the
authority and discipline which is required in a high degree for the
saf e navi gati on and managenent of ships. For these reasons, it is
nmy opinion that the order inposed by the Exam ner was entirely
justified and it wll be sustained despite Appellant's attenpt to
exonerate hinself by casting the blanme for Appellant's conduct upon
t he Master.

ORDER

The Order of the Exam ner dated at San Francisco, California,
on 25 Novenber, 1953, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant
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Dat ed at Washington, D. C, this 1st day of March, 1955.
***x*x  END OF DECI SION NO 791 *****
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