Appeal No. 785 - EMILIANO ACABEO v. US - 5 January, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-65997(R)
| ssued to: EM LI ANO ACABEO

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

785
EM LI ANO ACABEO

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 9 July, 1954, an Exam ner of the United States
Coast Guard at New York, New York, revoked Merchant Mariner's
Docunent No. Z-65997(R) issued to Em liano Acabeo upon finding him
guilty of m sconduct based upon a specification alleging in
substance that while serving as an ordinary seaman on board the
American SS Yorkman under authority of the docunent above
descri bed, on or about 26 July, 1951, while said vessel was at
Bal boa, Canal Zone, he wongfully had marijuana in his possession.

The hearing commenced in absentia and the Exam ner entered a
pl ea of "not guilty" on behalf of Appellant after the Investigating
O ficer made his opening statement. The Investigating Oficer then
i ntroduced in evidence two docunentary exhibits: a certified copy
of Appellant's conviction, in the Magistrate's court for the Town
and Subdi vi si on of Bal boa, Canal Zone, for possession of marijuana
on 26 July, 1951; and a certified copy of Appellant's Arrest Record
for possession of marijuana at Bal boa on 26 July, 1951.
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When Appel l ant put in appearance |ater on the sane day, he was
given a full explanation of the nature of the proceedings, the
rights to which he was entitled and the possible results of the
hearing. After an adjournnent, Appellant was represented by a
civilian attorney of his own choice. Appellant's counsel stated
that he had no objection to the two exhibits which had been
admtted in evidence.

Counsel then nmade his opening statenent in which he conceded
that the evidence made out a prima facie case agai nst Appell ant.
But counsel also stated that Appellant had not been represented by
an attorney in the Bal boa Court and, for that reason, Appellant
entered a plea of "guilty"” in the Bal boa Court although he had no
knowl edge concerning the marijuana cigarette which was found in his
package of regula cigarettes.

Counsel for Appellant and the Investigating Oficer then
stipul ated that Appellant was in the service of the YORKAMAR on 26
July, 1951. The Investigating Oficer then rested his case.

Prior to adjournnment, argunent was presented as to whether the
conviction in the Bal boa Magistrate's Court was a conviction by a
"Federal court” within the neaning of 46 C F. R 137.15-5(a). The
| nvestigating Oficer argued that since it was a court constituted
by an Act of Congress, it was a "Federal Court”, in the regulation,
was limted to U S. District Courts, Grcuit Courts of Appeal and
the Suprene Court of the United States.

During the remai nder of the hearing, Appellant was represented
by non-professional counsel who also testified as a character
Wi tness in behalf of Appellant. The attorney who had represented
Appel l ant did not continue to do so because Appellant was unable to
pay additional fees to the attorney.

Appel l ant testified under oath in his own behalf. Appell ant
admtted that a marijuana cigarette was found in his possession and
that he entered a plea of "guilty" when charged before the
Magi strate's Court with possession of marijuana. But Appell ant
al so stated that he had no know edge that the nmarijuana cigarette
was on his person; he had never before see a marijuana cigarette;
and the marijuana cigarette nust have been put in Appellant's
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package of Chesterfield cigarettes by a Panamani an to whom
Appel | ant had handed hi s package of cigarettes when the native
asked for one.

At the conclusion of the hearing, having heard the argunent of
the I nvestigating Oficer and given both parties and opportunity to
subm t proposed findings and concl usions, the Exam ner announced
his findings and concl uded that the charge had been proved by proof
of the specification. He then entered the order revoking
Appel l ant's Merchant Mariner's Docunent. No. Z-65997(R) and all
ot her licenses, certificates and docunents issued to this Appellant
by the United States Coast Guard or its predecessor authority.

Fromthat order, this appeal has been taken, and it is
respectfully requested that Appellant be given an opportunity to
rehabilitate hinmself since he has been going to sea for 12 years
and this is his only neans of supporting his 4 children who live in
Puerto Rico. Appellant prom ses to observe good conduct if he is
reinstated as a seaman in the Merchant Mari ne.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 26 July, 1951, appellant was serving as an ordi nhary seanan
on board the Anerican SS YORKMAN and acting under authority of his
Merchant Mariner's Docunent No. Z-65997(R) when the ship arrived at
Bal boa, Canal Zone.

On the afternoon of 26 July, 1951, Appellant went ashore
Wi t hout perm ssion and visited several bars. Wen Appell ant
returned to the gate of the dock where the ship had been bert hed,
the ship had departed. Two Custons officials searched Appel |l ant
and found a marijuana cigarette in a package of Chesterfield
cigarettes which Appellant was carrying in the |left side pocket of
the shirt he was wearing.

On the basis of these facts, Appellant was arraigned on the
follow ng day before the Magistrate's Court for the Town and
Subdi vi si on of Bal boa, Canal Zone, for possession of marijuana on
26 July, 1951, in violation of Section 581, Title 5, of the Canal
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Zone Code. Appellant was convicted on his plea of "guilty". He
was sentenced to pay a fine of $25.00 and to serve 10 days in jail.
Execution of the jail sentence was suspended and Appel | ant was

pl aced on probation for one year. Appellant paid $22.00 of the
fine and spent 3 days in jail in lieu of the paynent of the bal ance
of $3.00 fi ne.

Title 46 C.F. R 137.21-10 provides that possession of
narcotics is sufficient evidence upon which to revoke a seaman's
docunents "unl ess the person charged proves the possession not to
be wongful to the satisfaction of the Examner." After having the
opportunity to hear and observe Appellant, the Exam ner not only
stated that the Appellant had not given any satisfactory
expl anation for the possession of the marijuana but the Exam ner
al so stated specifically that Appellant intentionally and
voluntarily took possession of a narcotic. Thus, the Exam ner
totally rejected Appellant's testinony that he had no know edge as
to the presence of the marijuana cigarette in the package of
Chesterfields; and the Exam ner properly revoked Appellant's
docunent in accordance with the above regulation and 46 C F. R
137.03-1 which makes revocati on nandatory whenever a seanman has
been found gquilty of an offense involving narcotics. This action
by the Exam ner was also in line with the nunerous cases which
state that questions of credibility are for the trier of the facts
to determ ne and uncontradicted testi nony need not be accepted by

him Broadcast Miusic, Inc. v. Havana Madrid Restaurant Corp.

(C.C.A 28 1949), 175 F2d 77; The Dauntless (C C A 9, 1904),
129 Fed. 715. Although Appellant's testinony as to |ack of
knowl edge of the marijuana cigarette was not directly contradicted,
his plea of "qguilty" in the Magistrate's Court was at | east
I nconsistent, to sone extent, with his claimof |ack of know edge.

It is evident fromthe above that a prina facie case was nade
out agai nst Appellant by the record of his conviction in the
Magi strate's Court; and Appellant's testinony was not accepted as
sufficient to rebut the prima facie case. Therefore, it is not
necessary for the purpose of this case to determ ne whether the
conviction was res judicata and conclusive in this case. But in
the interest of future clarity, this point will be discussed
briefly.

Strictly speaking, the Magistrate Courts in the Canal Zone are
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"Federal courts" in the sense that they were provided for by
Congressional |egislation under fornmer section 1342 of Title 48 of
the U S. Code, which section is now part of the Canal Zone Code.
But they are territorial, legislative courts of |limted
jurisdiction set up by Congress under Article IV, section 3, clause
2, of the United States Constitution. This portion of the
Constitution gives Congress the authority to nake all "needful

rul es and regul ati ons" respecting the territories of the United
States. Therefore, these courts are not courts of the United
States in the Constitutional sense since they are not part of the
Federal judicial systemcreated under Article Il1l, section 1, of

the Constitution. See O Donoghue v. United States (1933), 289

U S 516, 536; Ex Parte Bakelite Corp. (1929), 279 U S. 438,
449,

It is also significant that an appeal nay be taken froma
Canal Zone Magistrate's Court to a District Court in the Canal Zone
whi ch was provided for by 48 U S. C 1344. It is ny opinion that
t he regul ati on, nmeking "Federal court" judgenents of conviction
rest judicata in these proceedi ngs, was not intended to enbrace
courts below the level of District Courts of the United States
constituted under Article Ill of the Constitution. Therefore, |
concur with the Exam ner's conclusion that the record of conviction
in the Magistrate's Court was not res judicata of the issues
decided therein; but that it was prima facie evidence of the
al l egati on of wongful possession of marijuana.

Because of the serious nature of all offenses involving
narcotics, Appellant's plea for |eniency cannot be granted and the
order of revocation wll be sustained despite the personal hardship
which this action m ght cause Appellant and his famly.

ORDER

The order of the Exam ner dated at New York, New York, on 9
July, 1954, is AFFI RVED.
A. C. R chnond
Vice Admral, United States Coast Guard
Commandant

file:////hgsms-lawdb/users/K nowledgeM anagementD.../S%208& %20R%20679%20-%20878/785%20-%20A CABEO.htm (5 of 6) [02/10/2011 1:26:56 PM]



Appeal No. 785 - EMILIANO ACABEO v. US - 5 January, 1955.

Dat ed at Washington, D.C., this 5th day of January, 1955.
***x*  END OF DECI SION NO 785 *****
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