Appeal No. 774 - JAMES B. GARDNER v. US - 9 November, 1954.

In the Matter of License No. 106698 and Merchant Mariner's Docunent
No. Z-236800-D1
| ssued to: JAMES B GARDNER

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

774
JAVES B. GARDNER

Thi s appeal has been taken in accordance with Title 46 and
United States Code 239(g) and Title 46 Code of Federal Regul ations
Sec. 137.11-1.

By order dated 5 COctober, 1953, an Exam ner of the United
States Coast CGuard at New York, New York, suspended License No.
106698 and Merchant Mariner's Docunment No. Z-236800-Dl issued to
Janes B. @Grdner upon finding himguilty of m sconduct and
negl i gence based upon three specifications alleging in substance
that while serving as Third Mate on board the Anerican SS | RAN
VI CTORY under authority of the |icense above descri bed, on or about
3 Septenber, 1953, while standing the 0000 to 0400 watch, while
said vessel was at anchor in Gannet Bay, Narsarssuak, G eenland, he
contributed to the stranding of the vessel by failing to properly
determ ne her position (First Specification of negligence); he
contributed to the stranding of the vessel by failing to exercise
the ordi nary practices of good seamanship (Second Specification of
negl i gence); and he di sobeyed the Master's witten night orders by
failing to call himwhen in doubt as to the position of the vessel
or upon a change in the weather (m sconduct).
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At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Although advised of his right
to be represented by counsel of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "not guilty" to the charges and each of the
three specifications proffered against him

Ther eupon, the Investigating Oficer and Appel |l ant nmade their
openi ng statenents and the Investigating Oficer introduced in
evi dence several docunentary exhibits including the statenents made
by the Master and the Junior Third Mate at the prelimnary
I nvestigation. Appellant agreed to the subm ssion of the latter
two statenments with certain deletions which were agreed to by the
| nvestigating Oficer.

Appel l ant did not enter any evidence in his defense.

At the conclusion of the hearing, having heard the argunent of
the Investigating Oficer and given both parties an opportunity to
submt proposed findings and concl usi ons, the Exam ner announced
his findings and concl uded that the charges had been proved by
proof of the three specifications. He then entered the order
suspendi ng Appellant's License No. 106698, Merchant Mariner's
Docunment No. Z-236803-Dl1, and all other licenses, certificates and
docunents issued to this Appellant by the United States Coast CGuard
or its predecessor authority, for a period of six nonths - three
nont hs outright suspension and three nonths on twel ve nonths
probation fromthe termnation of the period of outright
suspensi on.

Fromthat order, this appeal has been taken, and it is urged
t hat :

PO NT A.  The charges and specifications shoul d have been
di sm ssed for lack of specificity.

PO NT B. There is no evidence that Appellant negligently
failed to determne the position of the vessel.

PONT C. There is no evidence that Appellant negligently
failed to exercise the ordinary practices of good seamanshi p.
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PO NT D. There is no evidence that Appellant did not obey the
Master's witten night orders by failing to call the Master
when there was a change in the weather. The record clearly
shows that the Master was called when the velocity of the w nd
I ncreased al though this was not contained in the witten night
orders.

PO NT E. Appellant shoul d have been assi gned counsel since he
was confused and uncertain as to his rights throughout the
hear i ng.

PONT F. The fault, if any, is that of the Master who failed
to performhis responsibilities by failing to | eave specific
I nstructions with respect to the engines and the use of the
port anchor.

PO NT G The charges and specifications should be di sm ssed.
Alternatively, the order should be reduced.

APPEARANCES: John Irwi n Dugan, Esquire, of New York G ty, of
Counsel .

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 3 of Septenber, 1953, Appellant was serving as Third Mate
on board the Anerican SS | RAN VI CTORY and acting under authority of
his License No. 106698 while the ship was anchored in seventeen
fathons of water in Gannet Bay, Narsarssuak, G eenland, awaiting
bert hi ng space and orders.

The ship had been at anchor since 31 August, 1953, with five
shots (75 fathons) of chain to the starboard anchor, in an area
whi ch was about 1000 feet to the northeast of water which was only
3 1/2 fathons deep. The only evidence as to the draft of the ship
s that it was 20 feet, 9 inches, forward.

The width of Gannet Bay in this vicinity is approximately 3500
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feet. The chart in use at the tine states that there was a gravel
and nud bottom and the area where the ship was anchored i s nmarked:
"Good Hol di ng Ground Thr oughout . "

From 31 August, 1953, until 2 Septenber, 1953, the weat her was
generally overcast and there were variable w nds of about force 3
Beaufort Scale (8-12 MPH). On 2 Septenber, the wind was ENE and it
had i ncreased in velocity to force 5 (19-24 MPH) by 1700 during the
wat ch of the Junior Third Mate. The port anchor was nade ready to
| et go and the anchorage bearings were checked frequently until it
becane dark shortly after 2230. After this tinme, the only reliable
bearing obtai nable was a radi o tower beacon bearing about 120
degrees true fromthe ship. The ENE wind increased to a velocity
of force 7 (32-38 MPH) and noderated to intermttent gusts up to a
vel ocity of force 6 (25-31 MPH) by 2400.

The Master had previously been infornmed that "frequently w nds
bl ew very hard at the anchorage, but usually were of short
duration"; and, on 2 Septenber, the Master received a weat her
report predicting "winds of gale force abating at m dnight." Wen
dar kness approached at 2230, the Master ordered the engines on 15
m nut es standby notice. But when the Master noted that the w nd
had noderated slightly before he retired at about m dni ght, he
ordered the engines returned to the normal 2 hour notice. The gist
of the Master's witten night orders was that he should be called
and the engines should be put on standby if it was suspected that
the ship was draggi ng anchor. No other orders were left with
Appel l ant who relieved the Junior Third Mate to stand the 0000 to
0800 watch. There was no other watch stander on deck with
Appel lant. there was an engineer, fireman and oiler on watch in
t he engi ne spaces.

By 0300 on 3 Septenber, the ENE wind had increased to
approximately force 8 (39 to 46 MPH). Appellant did not drop the
port anchor but he called the Master at 0330. The Master arrived
on the bridge at 0345 when the velocity of the wi nd was
approximately 45 MPH At 0415, it was determ ned that the ship was
broadside to the wnd and that she had dragged anchor in a
sout hwesterly direction. The ship was aground in the shoal water
al ong the west bank of Gannet Bay.

The ship rested easily with a slight Iist on the sand, gravel
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and nud bottomuntil the wind abated. At 1416 on 4 Septenber, the
ship cane free of the bottomw th the assistance of a tug at high
tide. The evidence indicates that there was no appreci abl e damage
done to the hull of the ship. The Master was |ater infornmed by an
MSTS Commander that other vessels had grounded in the sane area.

There is no record of prior disciplinary action having been
t aken agai nst Appel |l ant who has been sailing in |licensed capacities
since 1945.

OPI NI ON

The record presented here does not contain evidence upon which
to base nore detailed findings of fact as to what occurred between
0000 and 0415 on 3 Septenber, 1953, while Appellant was on watch.
In view of this void in the evidence and concl usi ons which are
reasonably to be drawn fromthe evidence presented, it is ny
opi nion that the charges and specifications are not supported by
substanti al evidence.

The m sconduct specification nust be di sm ssed because, as
stated in Point Din the appeal brief, the Exam ner found the
specification proved on the basis that Appellant failed to call the
Master "when there was a change in the weather” but the Master's
written night orders did not contain any reference to a change in
the weather. And the evidence clearly shows that Appellant did, in
fact, call the Master at 0330 - three-quarters of an hour
(according to the Master's own entry in the ship's Deck Logbook)
before it was realized that the ship was aground.

As to the allegation in the m sconduct specification that
Appellant failed to call the Master when Appellant was "in doubt as
to the position of your vessel," there is no evidence that either
Appel l ant or the Master suspected that the vessel had dragged
anchor. This is substantiated by the Master's own testinony that
he made no attenpt to use the port anchor or to get steamon the
mai n engi nes prior to 0430 although, apparently, the grounding
occurred after the Master arrived on the bridge at 0345. (See
Master's entry in Oficial Logbook Exhibit A "At about 0400
during a full gale vessel drug anchor and grounded.")

Wth respect to the first negligence specification which
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all eges that Appellant failed to properly determ ne the position of
the ship, it is undisputed that this was a poor anchorage area and
that the statenent on the chart, that it was "Good Hol di ng G ound
Throughout ," was m sleading. The Master testified that he | ater
found fromexperience that this "definitely [was] not good hol di ng
ground.” This is supported by evidence that other vessels had run
aground here.

The Master also testified that the only dependable aid to
navi gation after dark was the radi o tower beacon. The |ocation of
this |ight cannot be determ ned fromthe chart but the indications
are that it was at one of two | ocations both of which are nost than
two mles distance fromwhere the ship was anchored. As a result,
a change in the bearing of the |light of only two degrees was
sufficient to account for the change in the position of the vessel
fromwhere she was heading into the ENE w nd (before her anchor
comrenced to drag) to her position after she was aground. Such a
smal | change of bearing was not sufficient to enable i medi ate
detection of the fact that the vessel was draggi ng anchor. And
considering the | ength of anchor chain which was out, the distance
the ship had to drag anchor in order to becone stranded was
considerably | ess than the 1000 feet distance from her anchor to
t he shoals. Hence, Appellant was not negligent is not determ ning
the position of the ship by neans of taking bearings since there
wer e no adequat e neans avail able by which to performthis function.

Possi bly, Appellant could have determ ned the position of the
vessel to sone extent if he had made use of a drift lead. But it
has been stated that there is divergence of thought as to the
efficacy of this nmethod (State Road Departnent of Florida et al.

v. United States (D.C Fla.,1949), 85 Fed. Supp. 489, 1949 A MC
1638, aff. 189 F.2d 591, cert. den. 342 U S. 903); and that the
drift lead is useful though not always to be trusted. Knight's

Modern Seamanshi p, 11th Ed., p. 227.

For these reasons, Appellant's Point B is upheld and the first
negl i gence specification is dismssed.

| also agree with Appellant's Point Cin which he contends
that there is no evidence that Appellant negligently failed to
exercise the ordinary practices of good seamanship as alleged in
t he second negligence specification.
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A conprehensive review of this subject, based on the testinony
of experienced mariners, is contained in State Road Departnent of

Florida et al. v. United States, supra. Therein it is stated

that winds in intermttent gusts are nore apt to cause a vessel to
break out and drag anchor than are steady w nds equal in velocity
to the peak gusts; and that it is nuch easier to prevent a ship
from draggi ng anchor by taking precautions before the anchor is
broken out and the ship has begun to drag than to fetch up the ship
after it has begun to drag. The rules of good seamanship set

forth, in this case, are as follows:

1. Det erm ne whether the ship is draggi ng anchor by feeling
the anchor chain to tell whether it is quivering as is
usual when the anchor drags al ong the bottom

2. Mai ntain an alert deck watch conposed of at |east a
| i censed deck officer an A B. seaman; and al so an engi ne
crew conposed of a |icensed engi neer and firenan.

3. Order steam on the main engine.
4. Pay out additional anchor chain.
5. Drop a second anchor.

As to the steamon the engi nes, the evidence shows that the
Mast er ordered the engines to be placed on two hours notice before
he retired at about 2400 when the gusts of wind had a velocity of
as much as 30 MPH.  Appellant did not have the authority to
counteract the Master's order at 2400; and the Master had been
call ed and was back on the bridge by the tine the wi nd had
i ncreased to a velocity of 45 MPH at 0345. Therefore, it is
bel i eved that Appellant was not negligent in this respect.

The testinony of the Master indicates that Appellant was the
only person standing watch on deck al though there was an adequate
wat ch mai ntained in the engine spaces. Presunmably, Appellant had
no control over the nunmber of watch standers. Therefore, he cannot
be held to have been negligent on this basis.

The evi dence does not disclose whet her Appellant nmade any
attenpt to determ ne whether the ship was draggi ng anchor by
feeling the anchor chain. But even if he occasionally checked the
chai n, he apparently had no seaman available to properly perform
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this function by keeping a constant watch on the anchor chain. And
since the engines were on two hours notice, it would have served
little purpose to detect a trenor on the anchor chain since the
shi p woul d probably have been aground before adequate preventive
nmeasures coul d have been taken after the anchor commenced draggi ng.

I n connection with the question as to whether Appellant was
negl i gent when he failed to pay out nore chain on the starboard
anchor, it is noted that, according to one w dely accepted
standard, the ship did not have out a sufficient scope of anchor

chain at any tine after she anchored. As set forth in Knight's

Moder n Seamanshi p, a ship should have out a | ength of chain equal
to seven tines the depth of the water - in ordinary weather. This

standard is quoted in Cyde Steanship Co. v. United States (CCA

2, 1928), 27 F. 2d 727, and The British Isles (CCA 2, 1920),

264 Fed. 318. Nevertheless, the I RAN VI CTORY was anchored in
seventeen fathons of water with only seventy five fathons of chain
to the starboard anchor with winds as high as force 7 (32-38 MPH)

prior to the tinme when the Master retired. |In the Cyde SS Co.

v. U S., supra, the court held that good seanmanshi p required
conpliance with Knight's famliar rule as to the |l ength of chain to

be used. And in The Dy erissa (CCA 4, 1920), 267 Fed. 115, a

vessel was held at fault for a collision when she failed to put out
a second anchor and pay out the proper anount of chain on both
anchors before the storm comenced when the indications of a storm
had been apparent for sone tinme before it commenced.

The record in this case is void of any explanation as to why
nore anchor chain was not put out when the vessel anchored; or, at
the latest, when the wi nd began to increase in velocity on the
eveni ng of 2 Septenber. Possibly, there was sone undi scl osed
reason for the failure to conply with this rule of good seamanshi p.
In any event, it is nmy opinion that it would be reasonable to
concl ude that Appellant was guilty of negligence on this account
when others on the ship would be equally at fault in the absence of
sone satisfactory reason for not using nore anchor chain. |
conclude that this was a fault which anbunted to an error of
judgnment by Appellant since, presumably, he was influenced by the
prior omssion to put out nore anchor chain.

There are nunerous court deci sions which have held vessel s at
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fault, under the rules of good seanmanshi p, when danger from w nds
of high velocity is apparent and the vessels have failed to take
the required anticipatory precaution of putting out both anchors

before the ships comenced to drag anchor. The Anerly
(D.C. N Y.,1893), 58 Fed. 794; The Carl Konow (D.C. Pa.,
1894), 64 Fed. 815; The Severn (D. C. Va., 1902), 113 Fed.
578; The Terje Viken (D.C. Va., 1914), 212 Fed. 1020; The
Jason (D.C Vva., 1919), 257 Fed. 438; The Djerissa, supra;

The Forde (CCA 2, 1919), 262 Fed. 127. |In the latter case, a
vessel was held at fault for draggi ng anchor and colliding with
anot her vessel. It was stated that in view of the doubtful weather
condi ti ons and known i ndications of danger of draggi ng anchor,
ordinary prudence required that the Master should not have retired
for the night without putting out the second anchor. Under the

vi ews expressed in these cases, the port anchor of the | RAN VI CTORY
shoul d have been dropped early on the evening of 2 Septenber.

Since this was not done, it is very doubtful if the secondary
responsibility of Appellant, to drop the port anchor at sone

i ndefinite time between 2400 and 0345, anounted to negligence

rat her than an error of judgnent on his part.

For the above reasons, | conclude that Appellant did not
negligently fail to exercise the ordinary practices of good
seamanshi p. Preventive and precautionary action to guard agai nst
t he anchor draggi ng shoul d have been taken when the danger
originated prior to the tinme when Appellant commenced his watch.
It was the Master, and not Appellant, who had received the report
predicting winds of gale force. Consequently, the charges and
speci fications agai nst Appellant are di sm ssed.

ORDER

The Order of the Exam ner dated at New York, New York, on 5
Oct ober, 1953, is VACATED, SET ASI DE and REVERSED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmmandant

Dat ed at Washington, D. C., this 9th day of Novenber, 1954.
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*xxxx END OF DECI SION NO. 774 ***xx
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