Appeal No. 720 - MIGUEL MELENDEZ v. US - 29 December, 1953.

In the Matter of Merchant Mariner's Docunent No. Z-111690-D5
| ssued to: M GUEL MELENDEZ

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

720
M GUEL MELENDEZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 11 Septenber, 1953, an Exami ner of the United States Coast
Guard at New York, New York, suspended Merchant Mariner's Docunent
No. Z-111690-D5 issued to M guel Melendez upon finding himaguilty
of m sconduct based upon a specification alleging in substance that
whil e serving as an oiler on board the Anmerican SS SANTA NMARI A
under authority of the docunent above descri bed, on or about 4
Septenber, 1953, while said vessel was at sea, he wongfully
assaul ted another crew nenber, Daniel Q eda, wth a dangerous
weapon; to wt, a piece of pipe.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by counsel of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "not guilty" to the charge and specification
prof fered agai nst him
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Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence certified copies of excerpts
fromthe Oficial Logbook of the SANTA MARI A and the testinony of
the person alleged to have been assaulted as well as the testinony
of anot her eyewitness to the incident.

I n defense, Appellant offered in evidence the testinony of
anot her nmenber of the crew. Appellant also testified under oath in
his own behalf. Appellant stated that he was unable to control his
tenper and got the pipe after § eda made a particul ar gesture which
refl ected on Appellant's norals.

At the conclusion of the hearing, having given both parties an
opportunity to submt argunent and proposed findi ngs and
concl usi ons, the Exam ner announced his findings and concl uded t hat
t he charge had been proved by proof of the specification. He then
entered the order suspending Appellant's Merchant Mariner's
Docunment No. Z-111690-D5, and all other licenses and docunents
I ssued to this Appellant by the United States Coast CGuard or its
predecessor authority, for a period of eighteen nonths - six nonths
outright and twelve nonths on twel ve nonths probation fromthe tine
of the expiration of the outright suspension.

This appeal is a plea for clenency in which Appellant states
that he "lost his head" when Q eda made an i ndecent novenent with
his arm Appellant also states that he depends on his seagoi ng
prof ession to support his four dependents. Because he has been
sailing since 1930 and has no prior record, Appellant feels that
the six nonths outright suspension should be reduced or that it
shoul d be nade probationary.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 4 Septenber, 1953, Appellant was serving as an oiler on
board the Anmerican SS SANTA MARI A and acting under authority of his
Mer chant Mariner's Docunent Z-111690-D5 while the ship was at sea
bound for the Port of New York.

At about 1700 on this date, Appellant and Dani el G eda engaged
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I n an angry di spute which included heated exchanges of verbal

abuse. The altercation arose as the result of the fact that § eda
had obtained a haircut in the ship's barber shop that afternoon at
a tinme when Appellant had an appointnent with the barber. After

Q eda nade a certain indecent gesture during the course of the
argunent, Appellant |left the nessroomand returned in a few seconds
with a foot and a half |length of pipe which was about
three-quarters of an inch in dianeter.

Appel I ant swung the pipe at § eda while he was sitting down.
Q eda ducked as he used his left armfor protection. The pipe
struck Geda on his left forearm Appellant was then restrai ned by
ot her nenbers of the crew who were present.

Qeda's armwas cut and injured to the extent that he m ssed
twel ve hours of duty and was subsequently only permtted to perform
| i ght duties before the ship arrived in New York.

There is no record of prior disciplinary action having been
t aken agai nst Appellant during his many years at sea.

OPI NI ON

As stated by the Exam ner, an order of revocation would
ordinarily be inposed for an assault of this nature. Al though
Q eda was not seriously injured, he probably would have been if he
had not seen Appellant when he started to swing the pipe or if the
ot her seanen had not prevented Appellant fromstriking nore than
one blow w th the dangerous weapon.

Only Appellant's prior unblem shed record and his favorable
appearance before the Exam ner saved the Appellant fromthe
| nposition of a nmuch nore severe order. Therefore, the order w ||
be sust ai ned.

ORDER

The order of the Exam ner dated at New York, New York, on 11
Sept enber, 1953, i s AFFI RVED.

Merlin O Neill
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Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C., this 29th day of Decenber, 1953.

*xxxx  END OF DECI SION NO. 720 **x*»
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