Appeal No. 718 - RAFAEL HENRIQUEZ v. US - 31 December, 1953.

In the Matter of Merchant Mariner's Docunent No. Z-66712-D2
| ssued to: RAFAEL HENRI QUEZ

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

718
RAFAEL HENRI QUEZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Se.
137.11-1.

On 11 Septenber, 1952, an Exam ner of the United States Coast
Quard at New York, New York, revoked Merchant Mariner's Docunent
No. Z-66712-D2 issued to Rafael Henriquez upon finding himguilty
of m sconduct based upon a specification alleging in substance that
whil e serving as a porter on board the American SS CONSTI TUTI ON
under authority of the docunent above described, on or about 20
July, 1952, while said vessel was in the port of Genoa, Italy, he
nol ested a femal e passenger, Ruth Wagner.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel of his own choice, Dr. Leon Luria, MD. Appellant entered
a plea of "not guilty" to the charge and specification proffered
agai nst him

Ther eupon, the Investigating Oficer nmade his opening
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statement. At this tine, Appellant's wife was permtted to testify
as to Appellant's good character. The Investigating Oficer then

i ntroduced in evidence the testinony of the Tourist C ass Steward
and the Chief Steward of the CONSTITUTION. The Investigating

O ficer also placed in evidence a certified copy of an entry in the
of ficial |ogbook, and a certified copy of a statenent which was
attached to this log entry and signed by Ruth Wagner as well as by
her roommate on the voyage, Ella Wil f. The Investigating Oficer
then rested his case.

Counsel's notion to dismss on the ground that the
specification was "unsupported and uncorroborated" was denied by
t he Exam ner.

I n defense, Appellant testified under oath in his own behal f
and al so submtted several character references as well as a |i st
of his discharges fromvarious vessels over a period of 15 years.
Appel l ant admtted that he saw Ruth Wagner standi ng outside of the
doorway to her roomon 20 July, 1952, but he deni ed havi ng touched
or bothered her at any tine.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usions,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the specification. He then entered the
order revoking Appellant's Merchant Mariner's Docunent No.
Z-67712-D2 and all other |icenses and docunents issued to this
Appel l ant by the United States Coast CGuard or its predecessor
aut hority.

Fromthat order, this appeal has been taken, and it is urged
t hat

PONT |I. "the log and statenent, not having been received

I n evidence, should have been di sregarded by the Exam ner and
shoul d be di sregarded by the Commandant upon this appeal."

The entry in the official |ogbook and the attached statenent
by M ss Wagner were not properly identified and they were
consi dered by the Exam ner as "records nmade in the regul ar
course of business" (2, U S C 1732). The Exam ner did not
rule on counsel's objection and sinply stated that copies of

t he docunents woul d be substituted rather than ruling on their
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adm ssibility.

PONT Il. "Hearsay evidence was admtted to the gross

prej udi ce of the person charged.”

The material evidence is entirely hearsay. The two stewards
testified to statenents made by M ss Wagner. This violated 46
C.F.R 137.09-50 and 137.21-5. The statenent signed by Mss
Wagner i s hearsay since Appellant knew not hing about it until
after she had di senbarked. Section 7(c) of the Admnistrative
Procedure Act requires that findings be supported by
substantial evidence in order to "elimnate the whol esal e use

of hearsay." Pittsburgh Steanship Co. V. NL.RB. (C C A 6,
1950), 180 Fed 731, 733, aff. 340 U. S. 498 (1951).

PONT Ill. "The person charged was deprived of his
constitutional right of confronting his accuser . . . [and]
his right to cross exam ne his accuser."

M ss Wagner never nmade any factual statenent in the presence
of Appellant. The two testifying stewards concl uded

| mredi ately that Appellant was guilty and thus caused himto
be deprived of his fundanental right to face M ss WAagner and
guestion her before she di senbarked fromthe ship.

PONT I'V. "The evidence fails to sustain the charge.”

The testinony of the two stewards was inconsistent and

sel f-contradi ctory, and contai ned opi nions and concl usi ons

whi ch were not supported by the statenent signed by Mss
Wagner. As a result, Appellant was found guilty of intending
a much nore serious offense against Mss Wagner than the
factual evidence discloses was ever contenplated by him
PONTS V, VI. Appellant's prior record and reputation is
exenplary. He failed to present a good appearance because of
his limted command of the English | anguage. The order of the
Exam ner should be reversed; or, in the alternative, the order
shoul d be nodified so as to return Appellant's docunent to
hi m

APPEARANCES: Barney Gorman, Esquire, of New York Cty, of
Counsel .

Based upon ny exam nation of the record submtted, | hereby

file:////hgsms-lawdb/users/K nowledgeM anagementD...20& %20R%20679%20-%20878/718%20-%20HENRIQUEZ.htm (3 of 8) [02/10/2011 1:08:23 PM]



Appeal No. 718 - RAFAEL HENRIQUEZ v. US - 31 December, 1953.

make the foll ow ng

FI NDI NGS OF FACT

On 20 July, 1952, Appellant was serving as a porter on board
the American SS CONSTI TUTI ON and acting under authority of his
Merchant Mariner's Docunent No. Z-66712-D2 while the ship was
approaching the port of Genoa, Italy.

During the passage from New York to Genoa, Ruth Wagner and
Ella WIlf were Tourist O ass passengers on board the Constitution.
They occupied a stateroomon "B" deck in a vicinity where Appel | ant
was assigned cleaning duties. The two young | adies (approxi mtely
20 to 25 years old) were German exchange students returning honme to
Germany fromthe United States.

At sone tine between the hours of 1000 and 1100 on 20 July,
1952, Appellant was working near the door to the above nenti oned
stateroom As Ruth Wagner was | eaving the room Appellant pushed
her back into the room M ss Wagner shoved hi maway and shut the
door. Shortly thereafter, she went wwth her roommate to see the
Tourist Class Steward and conpl ai ned about the conduct of one of
the ship's porters. The Steward ordered the three porters
(i ncluding Appellant) who worked in the sane area, to enter his
office one at atine while the two ladies were in the office.
Appel l ant entered the office after Mss Wagner had failed to
recogni ze either of the other two porters and they had depart ed.
Appel | ant was then identified by Mss Wagner as the person who had
nol ested her at the stateroom doorway. She pointed towards
Appel l ant and said he was the nman. Appellant was not told the
purpose of this identification and he did not say anything when he
was poi nted out by Mss Wagner. The Tourist C ass Steward ordered
Appel lant to | eave the office and return to work.

At about 1130, the Tourist Cass Steward took M ss Wagner and
Mss WIf to the office of the Chief Steward. M ss WAgner nade a
statenent concerning Appellant's conduct (substantially as set out
above) and both of the young | adies signed the statenent after it
was put in witing by the Chief Steward. Appellant was not present
at this tinme and the two | adi es debarked at Genoa about an hour
after their neeting with the Chief Steward, The latter issued
orders to assign Appellant to a duty station which was not in the
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passengers' areas. The Chief Steward did not see Appellant till
the next day at a hearing in the Master's office.

The Chief Steward had submtted to the Master the statenent
signed by the two passengers as well as a report of the incident by
the Chief Steward. Wile the ship was at Naples on the foll ow ng
day, Appellant was informed of the charges agai nst hi mwhen the
Master read to himthe signed statenent and the report by the Chief
Steward. The Master questioned Appellant about the incident and he
deni ed the accusations. Hs answer to the |ogging of the nmatter
was that he had been asked a question about baggage and he had
advi sed "them' to see the Bedroom St ewar d. (Simlar testinony was
gi ven by Appellant at the hearing.)

Appel lant is 49 years of age. There is no record of previous
di sci plinary action having been taken against him He had been
going to sea regularly for 12 years prior to the conpletion of the
above voyage.

OPI NI ON

PO NT I.

The authenticity of the copy of the log entry and the copy of
the attached statenent signed by Ruth Wagner is sufficiently
established, for the propose of these proceedings, by the
certification of each copy by a Coast Guard O ficer. The original
of the statenment by M ss Wager was identified by the Chief Steward
who had seen M ss Wagner sign the statenent.

The log entry and the statenent were properly considered by
the Examner. Strict conpliance with the formal rules of evidence
Is not required in adm nistrative proceedings. Therefore, the
statenment by the Exam ner that copies of these docunents woul d be
substituted was sufficient to informcounsel that his object was
overrul ed and the docunents received in evidence. Appellant's
contentions on this point are overly technical.

A ship's | ogbook entry is an entry nmade in the regul ar course
of business and if the entrant is unavailable to appear as a
Wi tness, the entry is adm ssible as an exception to the hearsay
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rule on the principle of necessity and in accordance with 28 U S. C

1732. Wgnore on Evidence, 3d Edition, secs. 1641(2), 1404,

1521. The Master of the ship signed the log entry stating that the
statenent was attached to the |ogbook. In effect, the statenent
becane an entry in the | ogbook and was equally adm ssible in

evi dence. Regardless of the definite hearsay nature of the requl ar
| og entry signed by the Master, the statenent is a well qualified
exception to the hearsay rule because of the fact that M ss Wagner
had departed fromthe ship at Genoa to return to her hone in
Germany. Thus, her absence fromthe jurisdiction was for an

i ndefinite length of tine.

PO NT 11.

As stated above, the statenent signed by M ss Wagner was not
hearsay evidence within the neaning of that exclusionary rule. And
nmy findings of fact limt the nolestation by Appellant to the
extent related in Mss Wagner's statenent and to the date all eged
I n the specification.

This statenent is corroborated by the testinony of the Touri st
Class Steward that M ss Wagner pronptly conplained to himabout the
conduct of a porter and that she then nade an adequate
I dentification of Appellant.

The signed statenent is also partially corroborated by
Appel lant's own testinony. He stated that he saw M ss Wagner
standi ng by the door to her roomat sone tine between 1000 and 1100
whil e he was working with anot her nenber of the crew naned
"Estralla"; and that M ss Wagner asked Appell ant sonethi ng about
getting her baggage. Thus, Appellant had the opportunity to conmt
t he of fense all eged.

It is also significant that the record does not disclose that
Appel | ant nmade any attenpt to obtain the testinony of the man he
was working with near Mss Wagner's room, In connection with
this, | take official notice fromthe Shipping Articles of the
CONSTI TUTI ON, which are on file at Coast Guard Headquarters, that
there was not a porter by the nane of Estralla signed on the
articles for the voyage in question but there was a porter naned
Estrada and his address was given as 73 East 106th Street, New York
Cty.
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PO NT I'l1.

Appel | ant contends that he was denied his constitutional right
to be confronted by his accuser. There is no constitutional right
to confrontation, as such, except in crimnal trials and this is an
adm ni strative hearing. Nevertheless, it is inportant to note that
the mai n purpose of confrontation is to secure for the person
charged the opportunity of cross-exam nation; and that the
secondary advantage is not for the person charged but for the trier
of the facts so that he nmay observe the deneanor of the w tness.
Al t hough the latter is highly desirable, the requirenent cases when
It cannot be obtained. Thus, the opportunity to cross-exanmne is
the factor which nust usually be present in order to satisfy the
constitutional right of confrontation; and the hearsay rule is the
basis for the requirenent of cross-examnation. Just as there are
limtations on the constitutional right of freedom of speech, the
constitutional right of confrontation is limted by the exceptions

to the hearsay rule. Wgnore on Evidence, 3d Edition, sec.
1397.

As stated above, the signed statenent was an exception to the
hearsay rule. The two basic principles which pertain to exceptions
to the hearsay rule are the necessity to accept certain evidence
untested by cross examnation if evidence of the sane value is not
ot herwi se avail able, and the circunstantial probability of

trustworthiness of the untested evidence. The Spica (C. C A 2,

1923), 289 Fed 436, 443; Wgnore on Evidence, 3d Edition,

secs. 1420-22. The necessity factor was conplied with because of
the unavailability of Mss WAagner to testify as a witness. The
probability of the trustworthiness of the statenent is supported by
t he absence of any apparent notive to falsify on the part of Mss
Wagner and the consi derabl e enbarrassnent involved in making such
a conplaint to the stewards on board a ship.

It woul d have been preferable to have afforded Appellant an
opportunity to cross-exam ne M ss Wagner but since her statenent
neets the safeguards required to protect against hearsay evidence,
it is not within the category of hearsay evi dence.

PO NT I V.
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The Exam ner's findings have been nodified herein so as to
renmove any findings or inplications based upon those portions of
the testinony of the two stewards which was hearsay or conflicting
wth the testinony of each other.

PO NTS V, VI.

Despite Appellant's prior clear record, the order of
revocation will be sustained. The facts as found proved show t hat
Appel | ant used physical force against the person of Mss Wagner
whi |l e she was a passenger on board a ship of the United States
Merchant Marine. It was stated nore than a century ago that the
contractual obligation to fenal e passengers is one of peculiar
responsi bility and delicacy; and the contract includes an inplied
stipul ation agai nst i nmodesty of approach, disregard of feelings,

and every interference with the passenger's person. Chanberlain

v. Chandl er, Fed.Cas. 2575, decided in 1823. It is a privilege
to be able to work on Anerican nerchant vessels and Appel |l ant has
forfeited this privilege.

ORDER

The order of the Exam ner dated at new York, New York, on 11
Sept enber, 1952, is AFFI RVED.

Merlin O Neill
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D. C, this 31st day of Decenber, 1953.
****x* END OF DECI SION NO 718 ****x*

Top
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