Appeal No. 710 - OWEN J. DAYTON v. US - 3 November, 1953.

In the Matter of License No. A-8604
| ssued to: OANEN J. DAYTON

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

710
ONEN J. DAYTON

Thi s appeal had been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 10 August, 1953, an Exam ner of the United States Coast
Guard at San Francisco, California, suspended License No. A-8604
| ssued to Onen J. Dayton upon finding himaguilty of m sconduct
based upon three specifications alleging in substance that while
serving as the operator of the Anmerican notorboat SEA BEE under
authority of the docunent above described, on or about 13 July,
1953, while said vessel was at sea, he used indecent |anguage to
Al bert Sposeto, a passenger (First Specification); he threatened to
do bodily harmto Al bert Sposeto w thout reasonable cause (Second
Specification); and he assaulted Al bert Sposeto by brandi shing a
club in a threatening manner and offering to inflict bodily harm
(Third Specification).

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by counsel of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
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He entered a plea of "not guilty" to the charge and each
specification proffered against him

Ther eupon, the Investigating Oficer and Appel |l ant nmade their
openi ng statenents and the Investigating Oficer introduced in
evidence the testinony of Al bert Sposeto and WIliam A Baker who
was al so one of the passengers. The latter witnessed the incident
froma distance of four or five feet and his testinony corroborates
that of M. Sposeto with respect to the allegations contained in
the three specifications.

I n defense, Appellant testified under oath in his own behalf.
He stated that M. Sposeto's nethod of fishing prevented the other
passengers fromcatching fish and this would hurt Appellant's
ability to obtain passengers in the future. Consequently,
Appel l ant was pulling in M. Sposeto's |ine when he pushed
Appel | ant away tw ce, and then Appellant picked up the club for his
own protection.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant and given both parties
an opportunity to submt proposed findings and concl usions, the
Exam ner announced his findings and concl uded that the charge had
been proved by proof of the three specifications. He then entered
t he order suspending Appellant's License No. A-8604, and all other
| i censes and docunents issued to this Appellant by the United
States Coast Guard or its predecessor authority, for a period of
Si X nont hs.

Fromthat order, this appeal has been taken, and it is urged
t hat the evidence does not support the First Specification; and
that the order entered is too severe.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 13 July, 1953, Appellant was serving as the OQperator of the
Aneri can not orboat SEA BEE and acting under authority of his
Li cense No. A-8604 while the notorboat was at sea with a fishing
party consisting of Al bert Sposeto and ni ne ot her passengers.
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Appel I ant had instructed the passengers to keep their fishing
lines out at a length of 35 feet. Since the fish were not biting,
M. Sposeto commenced varying the length of his [ine in order to
fish at shall ower and deeper depths than Appellant had instructed.
Appel | ant rebuked M. Sposeto for doing this and a di spute arose
bet ween the two nen concerning the manner in which M. Sposeto was
fishing and fishing nethods in general. Wen M. Sposeto did not
agree with Appellant, the latter commenced shouting at M. Sposeto,
pi cked up a club which was used to kill fish, and threatened to
strike M. Sposeto with the club after grabbing hold of the front
of his shirt. Appellant raised the club in a gesture as though he
i ntended to hit M. Sposeto with it and told himthat he would get
hit on the head if he did not shut up. M. Sposeto did not do
anything t justify this assault and he did not attenpt to repel
Appel | ant when he took hold of M. Sposeto's shirt and raised the
club. Anong other verbal abuses which were directed toward M.
Sposeto by Appellant in a loud voice, he called M. Sposeto a bum
a tranp, and a poor sportsman for not keeping his bait at the sane
| evel as others. Appellant did not strike M. Sposeto with the
club but told himthat he would do no nore fishing and took his rod
away from him M. Sposeto said that he would not pay for the
tripif not permtted to fish and he later refused to pay Appell ant
when he was collecting fromthe other passengers.

There is no record of prior disciplinary action having been
t aken agai nst Appel | ant.

OPI NI ON

Much of Appellant's testinony was in conflict with that of M.
Sposeto and M. Baker who was a disinterested eyewtness to the
I ncident in question. The Exam ner accepted the nutually
corroborative testinony of the latter two w tnesses and he
specifically rejected the testinony of Appellant. Since questions
of credibility are for the trial Exam ner who has an opportunity to
hear and observe the deneanor of the w tnesses, ny findings are
substantially in accord with those of the Exam ner.

On the basis of these findings, | do not agree with
Appel l ant's contention that the order inposed is too severe. There
was no danger to Appellant of the other passengers as a result of
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M. Sposeto's failure to cooperate with the instructions issued by
Appellant. (In fact, M. Baker testified that he was using the
sane fishing nmethod as that which was enpl oyed by M. Sposeto.) It
was Appel lant's responsibility as operator in charge of the
notorboat to treat his passengers with respect and to care for
their personal welfare rather than to address one of themwth

| ndecent | anguage and to put this passenger in fear of bodily harm
W t hout reasonabl e cause. Appellant's resort to such tactics was
conpletely inconsistent wwth his duty under the prevailing

ci rcunst ances.

ORDER

The Order of the Exam ner dated at San Francisco, California,

on 10 August, 1953, is AFF| RVED.
Merlin O Neil
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C, this Third day of Novenber, 1953.
***x%x  END OF DECI SION NO 710 *****
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