Appeal No. 697 - FERDRAN G. SMALL v. US - 16 September, 1953.

In the Matter of Merchant Mariner's Docunent No. Z-661352
| ssued to: FERDRAN G SMALL

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

697
FERDRAN G SNMALL

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 29 May, 1953, an Exam ner of the United States Coast CGuard
at San Francisco, California, revoked Merchant Mariner's Docunent
No. Z-661352 issued to Ferdran G Small upon finding himguilty of
m sconduct based upon two specifications alleging in substance that
whil e serving as an oiler on board the Anmerican SS MORMACLAND under
authority of the docunent above described, on or about 27 April,
1953, he had marijuana in his possession; and during a voyage from
13 February, 1953, to 29 April, 1953, he used nmarijuana.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised by both the
| nvestigating Oficer and the Exam ner of his right to be
represented by counsel of his own choice, Appellant repeatedly and
voluntarily declined to exercise that right and he acted as his own
counsel. Appellant entered a plea of "guilty" to the charge and
both of the specifications proffered against him
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Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence, w thout objection, a sworn
statenment by Appellant in which he outlined the circunstances of
hi s purchase and use of marijuana.

Testifying under oath, Appellant stated that he had di sposed
of all the bul k marijuana before he was apprehended and, therefore,
only "traces" or "residue" was found in his pockets - "just what
fell out [of the package of marijuana]." Appellant admtted having
snoked two cigarettes nade fromthe marijuana in question and that
he had snoked marijuana while serving on two other ships.
Appel |l ant al so stated that he had snelled marijuana on board the
MORVACLAND and had observed the effect of it on the MORMACRAE when
a marijuana snoker swung a fire axe at anot her nenber of the crew

At the conclusion of the hearing, having given both parties an
opportunity to submt argunent and proposed findi ngs and
concl usi ons, the Exam ner announced his findings and concl uded t hat
t he charge had been proved by plea. He then entered the order
revoki ng Appellant's Merchant Mriner's Docunent No. Z-661352 and
all other |icenses and docunents issued to this Appellant by the
United States Coast Guard or its predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
t hat Appellant was not given a fair and full hearing since he did
not understand his right to counsel and he was m sinfornmed as to
the nature of the proceedings; and the policy of revocation for the
use of narcotics should be applied in this case because since
Appel | ant snoked the marijuana ashore and it did not affect his
work on the ship, there was no direct relationship between
Appel l ant' s conduct and the protection of life and property at sea.
In view of Appellant's prior clear record, it is requested that the
order be mtigated to sonething | ess than revocation.

APPEARANCES: Jack H. Werchick, Esquire, of San Francisco, of
Counsel .

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT
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On a voyage from 13 February, 1953, to 29 April, 1953,
Appel l ant was in the service of the American SS MORMACLAND and
acting as an oiler under authority of his Merchant Mariner's
Docunent No. Z-661352.

On this voyage, Appellant purchased a package of marijuana
froma native while Appellant was ashore at Santos, Brazil.
Appel | ant snoked sone of this marijuana and took the renai nder
aboard the ship on which he was serving. Appellant disposed of the
bul k marijuana at sea on the return voyage but he was apprehended
by the U S. Custons authorities at Long Beach, California, and
traces of marijuana were found in sone of the pockets of
Appel I ant' s cl ot hi ng.

There is no prior record of disciplinary action having been
t aken agai nst Appellant during approximately six or seven years at
sea. Appellant is single and 26 years of age.

OPI NI ON

The record discloses that Appellant was afforded a full and
fair hearing. He had anple opportunity to make known his desire
for counsel and the nature of the proceedings was fully stated by
the Exam ner in Appellant's presence. After every formality was
conplied wth, Appellant voluntarily entered pleas of "guilty" to
each specification before testifying, in a remarkably forthright
manner, as to his possession and use of marijuana. The finding of
"traces" and "residue" of marijuana in Appellant's clothing foll ows
the pattern of many other narcotics cases - except that the persons
charged are sel dom honest enough to admt the prior acquisition and
use of marijuana which was the source of the dregs and traces |ater
found in their clothing or other personal bel ongi ngs.

Appel l ant' s testinony about the use of a fire axe by a
marijuana user is a prinme exanple of the great danger of narcotics.
It is considered that the statutory duty of the Coast Guard is to
protect lives and property against potential as well as actual
danger - and the presence of any narcotics aboard ship or otherw se
I n the possession of a nenber of the crewis a very real potenti al
danger to the safety of personnel and the operation of the shinp.
Therefore, the policy of revocation in all narcotics cases shall be
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applied by the Exam ners regardl ess of the seanen's prior record,
and irrespective of possession wthout proof of use or any other
mtigating circunstances. This policy also applies in cases of

| sol ated association with narcotics; and when use of the narcotic
has had no visible effect on the appearance, conduct, or work of
t he of fender.

A letter dated 29 August, 1953, from Appellant's nother, Ms.
R J. McQuage, recites briefly Appellant's background and requests
that the order be mtigated to inpose a probationary status; and,
in the alternative, that either a rehearing before the Exam ner be
granted or that an opportunity be afforded to submt further proof
as to Appellant's stability and good character. For the reasons
stated above in ny opinion, the order inposed by the Exam ner was
required in accordance with the strict policy of the Commandant in
all narcotics cases. Therefore, the order of revocation wll be
sustained. This result would not be altered by the testinony of
character wtnesses on behalf of Appellant; nor could a rehearing
serve any proper purpose in view of Appellant's plea of guilty and
t he absence of any indication that there is evidence to prove that
he was, in fact, not guilty of the alleged offenses. In addition,
It 1s noted that Appellant testified that he had snoked marij uana
whi | e enpl oyed on two other ships prior to the tine of this
I ncident. Since the conduct under consideration herein does not
represent Appellant's first experience with narcotics, this
i ncident was not the result of his initial curiosity concerning
marijuana as was indicated in Ms. MQuage's letter.

It is unfortunate that this policy often causes the individual
seaman and his famly to suffer hardshi ps. However, in the
I nterest of safety at sea no alternative exists.

ORDER

The Order of the Exam ner dated at San Franci sco, California,

on 29 May, 1953, is AFFI RVED.
Merlin O Neil
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D. C, this 16th day of Septenber, 1953.
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sxxxx END OF DECISION NQ 697 ***x»
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