Appeal No. 692 - DENNIS J. McCARTHY v. US - 14 August, 1953.

In the Matter of Merchant Mariner's Docunent No. Z-886286
| ssued to: DENNIS J. M CARTHY

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

692
DENNI'S J. McCARTHY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 5 June, 1953, an Exam ner of the United States Coast Guard
at New York, New York, suspended Merchant Mariner's Docunent No.
Z- 886286 issued to Dennis J. McCarthy upon finding himguilty of
m sconduct based upon five specifications alleging in substance
that while serving as a nessnman on board the Anmerican SS STEEL
RANGER under authority of the docunent above described, on or about
25 Cctober, 1951, while said vessel was at sea, he wongfully
di sobeyed a |l awful order of a superior officer (First
Specification), wongfully used obscene and abusi ve | anguage to a
superior officer (Second Specification), and wongfully assaulted
and battered the Chief Oficer, Fred Trofinoff (Third
Specification); while serving as above on 4 Cctober, 1951, he
wrongfully di sobeyed a | awful order of the Master (Fourth
Specification); and while serving as a nessman on board the SS
STEEL SCI ENTI ST under authority of the above docunent on or about
26 August, 1952, while said vessel was at sea, he wongfully
di sobeyed a | awful order of the Master (Fifth Specification).

file:////hgsms-lawdb/users/K nowl edgeM anagement...20& %20R%20679%20-%20878/692%20-%20M CCARTHY .htm (1 of 4) [02/10/2011 1:08:34 PM]



Appeal No. 692 - DENNIS J. McCARTHY v. US - 14 August, 1953.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Although advised of his right
to be represented by an attorney of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "guilty" to the charge and the first four
specifications proffered against him and he pled "not guilty" to
the Fifth Specification.

Ther eupon, the Investigating Oficer nmade his opening
statenment and Appellant nmade a statenent in mtigation.

The I nvestigating Oficer then introduced in evidence a
certified copy fromthe Oficial Logbook of the STEEL SCI ENTIST to
support the Fifth Specification.

In defense of the Fifth Specification, Appellant testified
under oath that he had no recollection of the alleged incident.

At the conclusion of the hearing, having given both parties an
opportunity to submt argunent and proposed findi ngs and
concl usi ons, the Exam ner announced his findings and concl uded t hat
t he charge had been proved by plea to the first four specifications
and by proof of the Fifth Specification. He then entered the order
suspendi ng Appel lant's Merchant Mariner's Docunent No. Z-886286,
and all other licenses, certificates and docunents issued to this
Appel l ant by the United States Coast CGuard or its predecessor
authority, for a period of fifteen nonths - six nonths outright and
t he bal ance of nine nonths on ei ghteen nonths probation fromb5
Decenber, 1953.

This appeal fromthe Order of the Exam ner is a plea for
cl emency stating that on 25 Cctober, 1951, the Chief Oficer had
grabbed Appellant and pushed hinm and that Appellant will never
cause any nore trouble if he is given another chance.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT
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On a voyage covering the dates of 4 Cctober, 1951, to 25
Cct ober, 1951, Appellant was serving as a nessnman on board the
American SS STEEL RANGER and acting under authority of his Merchant
Mariner's Docunent No. Z-886286 while the ship was at sea.

On 4 Cctober, 1951, Appellant disobeyed a direct order of the
Master to |l eave the officers' saloon. Appellant eventually obeyed
the order but only after arguing with the Master about it.

On 25 Cctober, 1951, the Chief Oficer remarked to Appel | ant
concerning the uncleanly conditions of spaces for which Appell ant
was responsible. An argunent followed and Appell ant struck the
Chief Oficer after he had grasped Appellant by the arm and ordered
himto clean up the spaces in question. Later on the sane day,
Appel l ant directed foul and abusive | anguage towards the Chief
O ficer when he told Appellant that the Master wanted to see him

Appel l ant is a young nman and has been going to sea for only
two years.

OPI NI ON

There are no findings of fact with respect to the Fifth
Speci fication because the log entry (which is the only evidence
tending to prove this specification) does not indicate confornmance
with the statutory requirenments that Appellant be furnished a copy
of the entry and have his reply entered in the | ogbook (46 U S. C
701). Therefore, the log entry did not establish a prim facie
case and the Fifth Specification is dismssed.

Concerning the other four specifications, the facts speak for
t hensel ves. During a career of approximately two years at sea,
Appel | ant di sobeyed, assaulted, and verbally abused either the
Master or the Chief Oficer who were the two senior officers in
command. In view of the strict discipline required on board shi ps,
| think that the order inposed was extrenely lenient; and it wll
be sustai ned despite the dismssal of the Fifth Specification.
Appellant w Il be "given another chance" begi nning at the
expiration of the outright suspension of six nonths.

ORDER
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The Order of the Exam ner dated at New York, New York, on 5
June, 1953, is AFFI RVED.

A. C. R chnond
Rear Admral, United States Coast Guard
Act i ng Commandant

Dat ed at Washington, D. C, this 14th day of August, 1953.

*rxxx END OF DECI SION NO. 692  **=**x*
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