Appeal No. 687 - WOODY L. CAIN v. US - 20 August, 1953.

In the Matter of License No. 120938
| ssued to: WOODY L. CAIN

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

687
WOODY L. CAIN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 9 April, 1953, an Exam ner of the United States Coast Guard
at Norfolk, Virginia, suspended License No. 120938 issued to Wody
L. Cain upon finding himguilty of negligence based upon three
specifications alleging in substance that while serving as Mster
on board the American SS MARI NE COURI ER under authority of the
docunent above descri bed, on or about 13 Decenber, 1952, while said
vessel was at sea, he contributed to a collision between the MARI NE
COURI ER and the British tanker STANBELL, in a crossing situation
wherein the MARI NE COURI ER was the burdened vessel and the STANBELL
was the privileged vessel, in that he failed to keep out of the way
of the STANBELL (First Specification); he crossed ahead of the
privil eged vessel when the circunstances did not admt (Second
Specification); and he failed to slacken speed in tine while
approachi ng the STANBELL (Third Specification).

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
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the possible results of the hearing. Appellant was represented by
attorneys of his own selection and he entered a plea of "not
guilty" to the charge and each of the three specifications
proffered against him

Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence the testinony of the Master
and Chief Mate of the STANBELL, and the Chief O ficer and First
Assi stant Engi neer of the MARINE COURIER. I n addition, the parties
entered into several stipulations.

| n defense, Appellant offered in evidence his own sworn
testinony. He states that the red side |ight of the STANBELL was
visible to himat all tinmes after he sighted the STANBELL beari ng
about two or three points on the starboard bow of the MARI NE
COURI ER at a di stance of approximately three mles; and that the
course and speed of the MARINE COURI ER was not changed until it was
too late to avoid collision although the bearing of the STANBELL
did not vary nore than a point. Appellant explained that he
t hought the STANBELL i ntended to change course so that she woul d be
on a parallel course with the MARINE COURI ER whi ch would then be in
an overtaki ng position.

At the conclusion of the hearing, having given both parties an
opportunity to submt argunent and proposed findi ngs and
concl usions, and after making a general ruling on Appellant's
proposed findi ngs and concl usi ons, the Exam ner announced his
findi ngs and concl uded that the charge had been proved by proof of
the three specifications. He then entered the order suspendi ng
Appel l ant's License No. 120938, and all other |icenses issued to
this Appellant by the United States Coast Guard or its predecessor
authority, for a period of one nonth after the date on which
Appel I ant surrenders his license to the nearest U S. Coast CGuard
Ofice.

Fromthat order, this appeal has been taken, and it is urged
t hat Appel |l ant was not properly charged by the specifications which
al l ege the existence of a "crossing situation”; this was a case of
"“special circunstances" because the STANBELL was not on a steady
course and she was constantly accel erating speed after having
dropped a pilot; and, therefore, since the STANBELL was not a
“privileged" vessel in a crossing situation nor was the MARI NE
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COURI ER a "burdened" vessel, the specifications should not be
uphel d.

APPEARANCES: Messrs. Baird, Wite and Lanni ng of Norf ol k,
Virginia, By Francis N. Crenshaw, Esquire, of
Counsel .

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 13 Decenber, 1952, Appellant was serving as Master on board
the Anmerican SS MARI NE COURI ER and acting under authority of his
Li cense No. 120938 while the ship was in the vicinity of Cape
Henry, Virginia, enroute from Gal veston, Texas, to Norfol Kk,

Vi rginia.

At 0443 on this date, the MARINE COURI ER (a 441 foot Liberty
type cargo vessel) was in a collision with the British tanker
STANBELL, which is 503 feet in length, approximately a mle and a
hal f off Cape Henry. It was a dark, clear night and the visibility
was good.

The STANBELL was out bound from Baltinore, Maryland, when she
st opped at 0430 on a heading of 180 degrees true to disenbark the
pil ot about a half mle west of buoy R2ZA. This point was about
1.25 mles in a northwesterly direction fromthe place of
collision. At 0432, the STANBELL's engi nes were ordered ahead ful
and she gradually accel erated speed up to about 9 knots by the tine
of the collision. She proceeded on a slightly curving course to
port under left rudder until headi ng approximately 125 degrees
true. At 0435, the MARI NE COURI ER was observed bearing 2 to 3
points on the port bow. At about 0440 and when the MARI NE COURI ER
was nore than a half mle off the port bow, the STANBELL sounded a
one- bl ast whistle signal and her rudder was put slightly to
starboard. Another single blast was sounded by the STANBELL at
0441 when the two ships were about a quarter of a mle apart and
her rudder was ordered hard right. The vessels cane together at a
ni nety degree angle as the bow of the STANBELL struck the starboard
side of the MARINE COURIER in the vicinity of her nunber two hatch.
The collision occurred approximately a mle to the south of buoy
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R2A and a little to the east of that buoy.

The MARI NE COURI ER was three-quarters of a mle to the
sout hward of junction buoy RB and comng left to 285 degrees true
at a speed of 11.5 knots to head for Thinble Shoal Channel when
Appel | ant saw the STANBELL's red side |ight and white running
| ights at about 0432 and at a distance of at |east three mles.
These lights were visible at all tinmes and the green side |ight of
t he STANBELL coul d not be seen fromthe MARINE COURI ER. \When the
two ships were about one mle apart, the STANBELL was beari ng
bet ween two and three points on the starboard bow of the MARI NE
COURI ER.  Appellant did not vary his ship's course or speed until
he heard the STANBELL's one-bl ast whistle signal at about 0441.
Appel l ant then ordered |eft full rudder but this action was not
taken in tinme to avoid the collision.

OPI NI ON

Appel l ant' s contentions do not persuade ne to reverse the
concl usions of the Exam ner. The purpose of this proceeding is not
to exonerate or to find at fault the navigation of the STANBELL,;
but it is solely for the purpose of determ ning whet her Appel | ant
was negligent in his handling of the MARINE COURI ER. Hence, the
failure of the STANBELL to observe her duty under Article 21 of the
Inland Rules of the Road (33 U.S.C. 206) to nmintain her course and
speed when in the position of the privileged vessel in a crossing
situation, did not release the MARINE COURI ER from her duty to keep
out of the way of the STANBELL since she was definitely, at all
times, on a crossing course with, and on the starboard side of, the
MARI NE COURI ER (33 U.S.C. 204). Since the MARI NE COURI ER was
obligated to keep out of the way, she was al so bound to avoid
crossing ahead of the STANBELL (33 U. S.C. 207) and, if necessary,
to slacken speed, stop, or reverse (33 U S.C. 208). This
proposition is clearly stated in The Norfolk (D.C M., 1924),
297 Fed. 251, from which Appellant has quoted extensively in his
brief on appeal. |In that case, the so-called privileged vessel,
t he NORFOLK, sounded one bl ast but did not conply with Article 21.
Nevert hel ess, the court held both ships at fault and stated:

"The vessels were on crossing courses and the starboard
hand rule applied. It was the duty of the CYNTH A to keep out of
the way of the NORFCOLK, to avoid crossing ahead of her, and on
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approaching her, if necessary, to slacken speed, stop, or reverse."

Another simlar situation existed in The Jacob Luckenbach

(D.C.Md., 1913), 206 Fed. 226, aff. 219 Fed. 683. The

SI GVARI NGEN wei ghed anchor five or six mnutes before colliding
with the JACOB LUCKENBACH at the intersection of the nmain channel
to Baltinore and the Curtis Bay Channel. The SI GVARI NGEN commenced
sw nging to starboard on a crossing course with the LUCKENBACH

whi ch was approaching down the Curtis Bay Channel in full view of

t he SI GVARI NGCEN and at a distance of half a mle. The LUCKENBACH
conti nued at her speed of five knots although the SI GVARI NGEN was
on the starboard bow of the LUCKENBACH. The parties differed as to
t he applicable rules of navigation; but, in affirmng the judgnent
of the District Court, the Crcuit Court of Appeals held both
vessels at fault and stated that since danger of collision was
apparent and since the SI GVARI NGEN was on the starboard side of the
LUCKENBACH on a crossing course, the latter was required to keep
out of the way and she shoul d have reduced speed until the intended
course of the SI GVARI NGEN was ascert ai ned.

This is not a case of special circunstances where a ship is
maneuvering to pick up or drop a pilot. The pilot had left the
STANBELL at | east el even mnutes before the collision took place.

Si nce Appellant was m staken as to the intention of the
STANBELL, he was obviously uncertain as to her intended course.
And al though he testified that the STANBELL remai ned off the
starboard bow of the MARI NE COURI ER and that the STANBELL's red
side light was visible at all tines, he obeyed none of the rules
applicable to his vessel. Appellant's primary obligation was to
keep out of the way of the STANBELL even if it was necessary to
stop the MARINE COURI ER dead in the water in order to obey the
rule. Therefore, Appellant was negligent as alleged in the three
speci fications.

ORDER

The Order of the Exami ner dated at Norfolk, Virginia, on 9
April, 1953, is AFFI RVED.

Merlin O Neil
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Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C., this 20th day of August, 1953.
*x*x* END OF DECI SION NO. 687 ****x*
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