Appeal No. 653 - FREDERICK P. DIETRICH v. US - 12 June, 1953.

In the Matter of License No. 122522
| ssued to: FREDERI CK P. D ETRI CH

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

653
FREDERI CK P. DI ETRI CH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

The Exam ner rendered his original decision on 19 Cctober,
1951, but the case was renmanded to the Exam ner by ny order of 9
January, 1952, for further action because the record did not
di scl ose that the Exam ner had conplied with 46 C F.R 137.09-60 by
ruling upon the proposed findings of fact and concl usi ons of |aw
whi ch had been submtted by Appellant pursuant to section 8(b) of
the Adm nistrative Procedure Act and 46 C.F. R 137.09-60
(Headquarters Appeal No. 549).

On 19 Septenber, 1952, the sane Coast Guard Exam ner rendered
his decision on remand at Seattle, Washington, after considering
and ruling upon the findings of fact and concl usi ons of | aw
proposed separately by Appellant and the Investigating Oficer.

The Exam ner accepted twenty-three of Appellant's twenty-six
proposed findings as being substantially in accord with the

evi dence which consists of stipulated portions of the record of the
Mari ne Board of Investigation convened at Lihue, Kauai, T. H; and
the other three findings (Nos. 9, 12 and 16) were accepted in part.
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The concl usions of |aw submtted by Appellant were rejected as
bei ng i nconsistent with the concl usions of the Exam ner which were
said to be based upon substantial and probative evidence.

The Exam ner concl uded that the charge of negligence had been
proved by proof of four of the five specifications to which
Appel | ant had entered pleas of "not guilty" at the hearing. These
four specifications allege, in substance, that while serving as
Master on board the American SS ANDREA F. LUCKENBACH under the
authority of the license described above, on or about 11 March,
1951, while navigating said vessel in the vicinity of the |Island of
Kauai, T. H., under conditions of poor visibility, Appellant
contributed to the grounding of the ship by wongfully setting a
course too close to shore (First Specification); failing to
establish the vessel's position by proper bearings while in sight
of Kahal a Poi nt Light (Second Specification); failing to reduce
speed and proceed with caution when the position of the ship was
not accurately ascertained (Fourth Specification); and failing to
obtain and properly use information available fromthe vessel's
radio direction finder (Fifth Specification). The Exam ner
concl uded that the Third Specification, which alleged that
Appel l ant wongfully failed to obtain and properly use information
avail able to himfromthe vessel's echo soundi ng equi pnent, was not
proved.

At the conclusion of his decision, the Exam ner entered an
order suspendi ng Appellant's License No. 122522, and all other
valid licenses held by him for a period of twelve nonths from 19
Sept enber, 1952.

In this appeal fromthe order of the Examner, it is contended
that his findings and concl usions are not based upon reliable,
probative and substantial evidence because the Exam ner adopted the
m st aken testinony of Raynond F. Mant, a resident of Kauai, who
stated that he saw the |lights of the ship 500 yards offshore, in
preference to the undisputed testinony of several nenbers of the
ship's crew as to bearings taken on Kahal a Point Light which fixed
the position of the ship at 2.5 to 3 mles offshore when she struck
a pinnacle rock or sone other subnerged object. The latter
conclusion is said to be corroborated by these facts: only about
20 feet of white water was observed when the | ookout reported
"breakers" just prior to the inpact; the fathoneter failed to
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I ndi cate any depth of water although it was checked at about 2000
and again imedi ately after the ship struck; and the fix at 2030
showed the ship's position to be 3 mles off shore.

Appel | ant al so contends that, in view of the undi sputed
testinony, the Exam ner inproperly rejected the proposed findings:
t hat Kahal a Point Light was identified and plotted when bearing 20
degrees on the port bow at 1925 (Appellant's Finding No. 9); that
this |ight was bearing four points on the port bow at 1950
(Appellant's Finding No. 12); and that at 2004 (rather than at 2000
as stated in the Examner's Finding No. 19), the sanme |ight was
beari ng one point abaft the port beam (Appellant's Finding No. 16).

It is further urged that the Examner failed to include, or
otherwise failed to recognize in his decision, sone of Appellant's
proposed findi ngs which the Exam ner had accepted. The Exam ner

found that Kahala Point Light was sighted "at 1915 . . . bearing
twenty mles on the port bow' (Finding No. 15) contrary to the
accepted finding that the light was seen "at 1925 . . . 20 degrees

on the port bow' (Appellant's Finding No. 9). The Exam ner failed
to make any finding simlar to the accepted finding that "at 1955
the Iight was observed 2 points forward of the port beant
(Appellant s Finding No. 13). The Exam ner stated that Appell ant
used the echo-soundi ng equi pnent only after the vessel was in
extrems (Exam ner's Decision, page 10) although the Exam ner had
accepted the proposed finding that the fathoneter was turned on "at
about 1930 or 1935" (Appellant's Finding No. 11). The Examner's
findings, that the ship "cane to a dead stop in the water sone
three-quarters of a mle fromthe point where the groundi ng had
t aken place" (No. 24) and "at approxi mately 2030 hours
cross-bearings . . . placed the vessel about three mles off shore"
(No. 30), are in agreenent with Appellant's proposed and accepted
Fi ndi ngs Nos. 23, 24 and 25. But these findings support the
concl usion that the ship could not have been near the shore when
she struck since she was 3 mles off shore after drifting about
three-quarters of a mle; and they do not support the Exam ner's
statenent that he "cannot subscribe to any other theory than that
a grounding on the island of Kauai took place." (Examner's
Deci si on, page 9).

It is concluded that since the only reliable, probative and
substanti al evidence shows that the vessel was well off shore in
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deep and, apparently, safe water when she struck a subnerged object
whi ch subsequent|y caused her grounding, there is no proof that the
vessel grounded on the island of Kauai or the adjacent reef.
Therefore, there is no proof that there was a groundi ng whi ch was
contributed to by any negligence on the part of Appellant.

Appear ances: Messrs. Robertson, Castle and Ant hony of Honol ul u,
Hawaii, By WIlliamF. Quinn, Esquire, of Counsel.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

Bet ween the dates of 4 March, 1951, and 11 March, 1951,
I ncl usi ve, Appellant was serving on board the American SS ANDREA F.
LUCKENBACH, O ficial No. 253865, and acting under the authority of
his License No. 122522 while the ship was enroute from San
Franci sco, California, to Yokohama, Japan, carrying five passengers
and a cargo valued at approximately three mllion dollars.

The LUCKENBACH, a G2 type cargo vessel of 8170.87 gross tons,
departed from San Francisco on 4 March, 1951, with Captain C
Hol tman in command. Appellant was serving in the capacity of
Second Mate and Robert D. Tinmmerman was the Third Mate.

On 8 March, 1951, the ship was diverted to Honolulu, T. H, as
a result of the Master's serious illness. On 11 March, the Master
was hospitalized at Honol ul u and Appel |l ant assuned conmand as
Master in accordance with dispatch orders fromthe owner conpany.
Third Mate Ti nmerman was pronoted to serve as Second Mate.

At 1250 on 11 March, 1951, the LUCKENBACH got underway from
Honol ul u and resuned her voyage to Yokohama. Her draft was 25 feet
8 inches, forward, and 28 feet 3 inches, aft. The gyroconpass had
a westerly error of not nore than one degree.

At 1320, the pilot was dropped and the ship's speed was set at
full ahead of approximtely 15 knots. Wen Barbers Point Light on
the island of Gahu was bearing 350 degrees gyro and was three mles
di stant at 1415, the LUCKENBACH took her departure on course 312
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degrees gyro. Steering was shifted from nmanual control to
automatic pilot.

| f the LUCKENBACH had made good a course of 312 degrees true,
she woul d have passed Kahal a Poi nt Light abeamto port at a
di stance of about 4.5 mles after traversing the Kauai Channel for
a distance of approximately 87 mles. |If the gyroconpass error was
one degree westerly, then the true course of 311 degrees woul d have
caused the ship to pass Kahala Point Light abeamby 3.5 mles.

Kahal a Point Light is on the northeast coast of Kauai |Island,
T. H The coast line is sharply indented i mediately to the west
of Kahal a Point Light. But beyond this point the | and extends
northward in such a manner that a course |ine of 312 degrees true,
whi ch passes at a distance of 1.5 mles from Kahal a Poi nt Light,
W Il cross the shoals and rocky reefs which are close inshore in
the vicinity of the 222 foot pronontory to the north of Papaa Bay.
This area is between two and three mles beyond the intersection of
the 1.5 mle perpendicul ar (between the course |line and the |ight)
and the course |ine of 312 degrees true.

Appel I ant intended to pass Kahal a Point Light abeam at a
di stance of 4.5 mles but he did not nmake any all owance for
possi bl e gyroconpass error or for the set and drift of the current
In determning the course to be steered.

The ship's position was not fixed between 1415 and 2030 on 11
March, 1951, nor did Appellant order any change of course or speed
prior to the grounding at 2005 on this date. The radio direction
finder aboard the vessel was not used after departing from Honol ulu
and the |oran equi pnent was not operative.

During the crossing of Kauai Channel, the sky was overcast,
visibility was good, and the sea was snoboth with a noderate ground
swell fromthe northeast. As the LUCKENBACH approached Kauai at
nightfall and the outline of the island could be seen vaguely up
ahead of the ship, there were intermttent heavy rain squalls
which, at tines, reduced visibility fromthe ship to | ess than one
mile.

Second Mate Ti mrerman was the watch officer on the 1600 to
2000 watch. At 1925, he observed a |ight bearing roughly one point
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on the port bow and identified it as Kahala Point Light; but no
navi gational instrunment was used to determ ne accurately the
bearing of the light. At about the sane tine as Ti nmernman sighted
the light, the | ookout on the flying bridge reported that he al so
saw a |ight one point on the port bow.

At all tinmes after 1925, Appellant was on the bridge or in the
| mredi ate vicinity of it.

At about 1930 or 1935, Timmerman turned on the fathoneter
whi ch was capabl e of registering depths up to about 200 fathons.
It did not register any sounding at this tine. At 1935, the ship
ran into a heavy rain squall and steering was shifted to hand
control until the weather cleared and visibility inproved
tenporarily at about 1945. The |ight was not visible during the
interimperiod of tine.

At 1950, Ti nmmerman obtai ned an accurate bearing on Kahal a
Poi nt Light by using the azinmuth circle on the gyrorepeater on the
port wing of the bridge. The Iight was then bearing 45 degrees on
the port bow and this line of position was plotted on the chart.

Anot her heavy rain squall struck the ship at about 1955 and
visibility was greatly reduced but the sane course and speed was
mai ntai ned. The weat her prevented the Second Mate from obtai ni ng
a beam bearing on Kahal a Poi nt Light.

Junior Third Mate Alfred G d uck was preparing to relieve
Second Mate Tinmmerman when the forner glinpsed a |ight
approxi mately one point abaft the port beama short tine before
2000. This light was not definitely identified as Kahal a Poi nt
Li ght, no bearing was taken on it, and the heading of the ship at
t hat instant was not determ ned.

At approximately 1957, a resident of Kauai |sland, M. Raynond
F. Mant, who was in his house on the beach about 1.5 mles
nort hwest of Kahal a Point Light, observed the navigation |ights of
a large rapidly noving vessel proceeding in a northerly direction
and passing very close to the shore. (The regular shipping lane is
8 to 10 mles offshore.) He could see the ship's lights for about
seven m nutes before they suddenly di sappeared.
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Mate G uck had not yet relieved the watch when both the
oncom ng and the recently relieved | ookouts saw breakers cl ose
aboard on the port side a matter of seconds before the vessel
struck. The | ookouts reported the breakers to the bridge. Mate
Ti mrer man i nmedi ately changed to hand steering control and put the
wheel hard right. At 2005 and before the ship had commenced to
sw ng to starboard, the LUCKENBACH struck a reef, or sone other
projection of land |located close inshore, three tines in rapid
succession on the port side. The order was given to stop the
engi nes as the ship lurched to starboard and conti nued through the
wat er for about three-quarters of a mle under the hard right
rudder until her headi ng was 132 degrees gyro.

The fathoneter did not indicate any depth of water when it was
checked by Appellant shortly after the grounding. The sane
negative result was obtained wth the hand | ead.

At approximately 2015, M. Mant again observed the |ights of
a vessel. This tinme, he saw a sl ow novi ng, southbound ship which
was farther offshore than the northbound one whi ch he had seen
earlier. Oficial records indicate that no vessel, other than the
ANDREA F. LUCKENBACH, was in this area at that tine.

The position of the vessel was fixed, for the first tinme since
1415, when cross bearings were obtained on Kahala Point and Ninin
Point Lights at 2030. It was then determ ned that the ship was
between 2.5 and 3 mles off shore bearing about 060 degrees true
from Kahal a Poi nt Light.

Al t hough the vessel was taking water in the forward hol ds,
Appel l ant started to return to Honolulu but this plan was abandoned
and the ship was beached farther south along the coast of Kauai
after the engi ne room becane fl ooded and all power was |lost. There
was no loss of life or injury and several thousand dollars worth of
cargo was sal vaged.

There is no record of prior disciplinary action having been
t aken agai nst Appellant's docunents.

OPI NI ON

Since the errors assigned on appeal are related principally to
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the fact finding of the Exam ner, it is appropriate to nention that

the review of this record is de novo in view of the fact

t hat the evidence consists solely of the record of the Marine Board
of Investigation. This is the procedure followed in admralty
where the findings of fact in the District Court are based

conpl etely upon depositions and exhibits. Harris V. Sabine
Transportation Conpany (CCA 5, 1953), 202 F. (2d) 537.

The Exam ner's deci sion being based upon this sanme cold
record, he was in no better position to appraise the evidence.
After giving due consideration to the findings of the Exam ner, |
have nodified sonme of themin order that ny findings of fact and
conclusions are nore closely in conformance with the evidence
before ne. Sone of these nodifications are in agreenent with the
findings of fact proposed by Appellant; but his other findings and
conclusions are rejected for the reasons set forth infra.

The di screpancy between ny findings and the proposed findings
concerning the bearing of Kahala Point Light at 1925 is relatively
| mmateri al because this was nerely an estinmate of the bearing.
Hence, it is not reliable evidence which may be used to determ ne
accurately the position of the ship. Therefore, it is not
| nportant whether or not this estimted bearing was plotted. (But
when this is plotted as a one point bearing, it agrees wth the
other reliable evidence as to the course line the ship was
followng.) For the sane reason, the variance with respect to the
sighting of a light by the Junior Third Mate shortly before 2000
(Appel l ant's proposed finding states "at approxi mately 2004") is
not considered to be seriously injurious to Appellant's cause. In
addition, the latter bearing was not reliable because the |ight was
observed only nonentarily and it was not identified as Kahal a Poi nt
Li ght .

| have accepted Appellant's proposed findings that the
fathonmeter was turned on "at about 1930 or 1935"; and | have found
that it did not register any depth of water when it was checked
both before and after the grounding. This does not lead to the
concl usion that the ship was not in dangerous waters at 2005 since
the chart shows that the 200 fathomcurve in this area is about 1.5
mles fromshore; and the ship would cover this distance in six
m nutes at 15 knots.
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Appel l ant' s proposed finding that "at 1955 . . . the |ight was
observed 2 points forward of the port beamt is rejected as not
being in accord with the weight of the evidence. Another heavy
rain squall struck at about 1955 and visibility was nost probably
reduced to considerably |l ess than one mle. The evidence al so
I ndi cates that the LUCKENBACH was nore than 1.5 mles away from
Kahal a Point Light and all other points ashore prior to the tine
when Kahal a Poi nt Light was abeamto port. Consequently, no lights
on the beach could have been seen fromthe ship at 1955 if
visibility fromthe ship was [imted to 1.5 mles or less by the
squal | .

The observation of only about 20 feet of clear water, when the
breakers were reported to the bridge by the | ookouts, would not
exclude the probability that the ship hit the outernost edge of an
i nshore reef with her port side and that the nonentum of the ship
carried it past the reef into the open water again.

Since there was obtained only one reliable bearing on Kahal a
Point Light, it is inpossible to ascertain by plotting bearings,
t he di stance of the |light when it was passed abeam The only ot her
affirmative line of evidence is supplied by the testinony of M.
Mant and the evidence of the damage to the ship.

M. Mant stated that he saw the lights of a ship which was
heading in a northerly direction about 500 yards offshore.
Al t hough this estimte of distance nust be erroneous to sone
extent, the fact that he observed the ship for a period of about
seven mnutes during part of which tine the visibility was limted
by rain squalls, precludes the supposition that the ship was
considerably farther fromshore than approximately 1.5 mles while
she was under M. Mant's observati on.

| f the LUCKENBACH passed Kahal a Poi nt Light abeam at a
di stance of about 1.5 mles, then the ship would have passed over
the inshore shoals and rocky reefs which were two to three mles
away in the vicinity of the pronontory north of Papaa Bay. The 222
foot pronontory could then have accounted for the fact that the
| i ghts of the ship becane hidden from M. Mnt's view at about
2004. The tine to cover this distance of between two and three
mles at 15 knots woul d be between 8 and 12 mnutes. This fits in
substantially wwth the tinme between the 45 degree bearing at 1950
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and the striking at 2005 because the ship passed abeam of Kahal a
Poi nt Light at about 1956 if her distance abeam of the |ight was
1.5 mles.

Consequently, the nost probable inference to be drawn from all
t he evidence is that the LUCKENBACH ran aground on the shoals or on
a reef to the northward of Papaa Bay whil e she was bei ng navi gat ed
too close to shore. This conclusion is supported by the presence
in the record of evidence that there are no known outlying
uncharted reefs or pinnacle rocks in the area where the stranding
occurred; and the absence of any evidence to the contrary.
Corroboration al so appears in the testinony of the Boatswain who
stated that when he heard the noise as the ship struck, he knew it
was the reef. This predicanent could have been caused by an
average sout hwesterly set of .5 knots for the 89 to 90 mles - or
by an even weaker current if there was a westerly gyro error.

Appel | ant contends that the ship was well offshore when she
struck a subnerged object, for the reason that the vessel was 3
mles out at the tinme of the 2030 fix and she had drifted only
about three-quarters of a mle between the tinme of the incident and
when the fix was obtained. This is not persuasive because although
the ship may have been dead in the water after proceeding
three-quarters of a mle, her speed over the ground was not stopped
as she drifted with the current. This contention would be nuch
nore convincing if it were coupled with reliable evidence as to the
position of the ship, supported by bearings, while she was within
several mles of Kauai |Island.

CONCLUSI ON

Appel | ant was negligent in that: he originally set his course
to pass, at night, 4.5 m|es abeam of Kahala Point Light and wthin
3 mles of the reefs beyond the light although the regul ar shi pping
traffic passed about 8 to 10 mles abeam of the light; he nade no
al | owmance for gyroconpass error or for the set and drift of the
current over a distance of 87 mles; he failed to fix the position
of the ship by obtaining and plotting accurate bearings of Kahal a
Point Light or fromthe radio direction finder as the ship
approached Kauai; and he failed to reduce speed or direct the
course of the ship farther fromthe island of Kauai even though the
position of the ship had not been ascertained and visibility was
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sonetinmes less than one mle due to the rain squalls and nightfall.

| conclude that this negligence contributed to the groundi ng
of the ship in the dangerous waters off the coast of Kauai |sland
and that the allegations contained in the specifications are
supported by reliable, probative and substantial evidence.

ORDER

Appel | ant has been w thout the use of his License No. 122522
(or a tenporary license) for a substantial portion of the tine
bet ween the date of the Exami ner's original decision on 19 Cctober,
1951, and this date.

Therefore, the order of the Exam ner dated at Seattl e,
Washi ngt on, on 19 Septenber, 1952, is nodified to read that the
twel ve (12) nonth period of suspension shall becone retroactively
effective as of 19 October, 1951.

As so MODI FI ED, the order of the Exam ner i s AFFI RVED.

Merlin O Neil
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D.C., this 12th day of June, 1953.

*xx*x*x  END OF DECI SI ON NO. 653 *****
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