Appeal No. 629 - JOHN C. WENZEL v. US - 26 February, 1953.

In the Matter of License No. 29234
| ssued to: JOHN C. WENZEL

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

629
JOHN C. WENZEL

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 17 June, 1952, an Exam ner of the United States Coast Guard
at New Ol eans, Louisiana, suspended License No. 29234 issued to
John C. Wenzel upon finding himguilty of inattention to duty based
upon two specifications alleging in substance that while serving as
Master on board the Anmerican SS SEATRAI N TEXAS under authority of
t he docunent above descri bed, on or about 29 May, 1951, while said
vessel was at sea, he did:

"Second Specification: . . . .negligently fail to assign
adequate protective guard over the person of a shackled irrational
seaman, one WIllard F. Parks, as a consequence of which said seanan
inflicted serious injury on hinself.

"Third Specification: . . . .negligently permt the use of the
ship's hospital space to be used as living quarters.”

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedings, the rights to which he was entitled and
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the possible results of the hearing. The hearing commenced at New
York City on 27 Novenber, 1951, but it was transferred to New

Ol eans on notion by counsel for Appellant and the hearing was
reconvened at New Ol eans on 18 Decenber, 1951, upon Appellant's
request. He was represented by an attorney of his own choice and
a plea of "not guilty" was entered to the charge and each

speci fication.

Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence nunerous sworn interrogatories
and statenents pursuant to stipulation that these seanen woul d have
given testinony of the sane nature if they had testified at the
hearing. Entries in the Deck Log Book and pictures of the ship
were al so received in evidence.

After the Exam ner denied counsel's notion to dismss on the
ground that a prima facie case had not been established, he offered
I n evidence a copy of the dinical Record of Parks while he was a
patient at the USPHS Hospital at Norfolk, Virginia, from30 Muy,
1951, to 12 July, 1951, and the expert opinion of C. S. Hol brook,
Prof essor of Cinical Psychiatry at Tulane University, in the form
of a letter which was based upon a review of sone of the evidence
presented. Although Appellant's testinony at the Prelimnary
| nvestigation and statenments by himwere included in the stipul ated
evi dence, he submtted to cross-exam nation at the hearing and was
guestioned briefly.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concl uded that the charge
had been proved by proof of the above two specifications. The
First Specification was found not proved. The Exam ner then
entered the order suspending Appellant's License No. 29234 and all
ot her licenses,certificates of service and docunents issued to this
Appel l ant by the United States Coast CGuard or its predecessor
authority, for a period of one nonth.

Fromthat order, this appeal has been taken, and it is urged
that the findings of the Exam ner are not warranted by the evidence
adduced at the hearing. Appellant contends that the all egations
contained in the Second Specification were not proved because he
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did not act "negligently", Parks was not "irrational", and his

I njuries were not "serious." It is clained the evidence shows
that: Parks was perfectly rational and conposed, and he indicated
no intent to harmhinself prior to obtaining a glass and cutting
his wists without warning; the letter fromthe psychiatrist, Dr.
C. S. Hol brook, supports the belief that Appellant exercised
reasonabl e care and judgnent under the circunstances (citing three
court decisions) and the test of negligence depends upon the
conditions as they were at the tine rather than judging the
resulting damage with the hindsi ght of a "Mnday norning
gquarterback"; and the primary treatnent given to Parks at the USPHS
Hospital was for his alcoholic condition. Concerning the Third
Specification, Appellant contends that he designated a conveni ent
cabin near the bridge to be used as the hospital area because it
was nore suitably located than the hospital spaces in the after
quarters of the vessel; and also that a technical violation of the
provisions of 46 U S. C. 660-1 was not proved because there was no
evidence that the ship carried a "crew of twelve or nore seanen”
and ordinarily nade "voyages of nore than three days' duration

bet ween ports,"” both of which conditions are necessary before the
provi sions of the above statute with respect to hospital spaces
becones mandat ory.

APPEARANCES: Messrs. Chaffe, MCall, Toler and Phillips, of New
Ol eans by Ednund Ml 1 henny, Esquire, of Counsel.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On a voyage including the dates of 25 May to 29 May, 1951,
Appel | ant was serving as Master on board the American SS SEATRAI N
TEXAS and acting under authority of his License No. 29234.

On 25 May, 1951, WIllard F. Parks reported on board the
SEATRAI N TEXAS at Texas Cty, Texas, and the ship departed for
Edgewat er, New Jersey, on the sanme day. Parks had been drinking
al cohol i c beverages to an excessive extent for about a week or ten
days prior to departure.

Wi | e Parks was standing watch as hel nseman at about 2100 on 26
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May, 1951, Appellant noticed that Parks was talking to hinself and
repeating over and over in an increasingly |oud voice, "here cones
the revolution.” Appellant told Parks to keep qui et and pay
attention to his job but he continued talking to hinself until
Appel l ant had himrelieved. Parks went to his quarters and spent

a restless night. He awakened his roommate, Fred Bi bber, early the
foll ow ng norning while tal king about two nen whom he i nmagi ned were
comng after him This was a rainy day and Parks was not required
to turn to. He wandered around the ship and slept intermttently
for short periods of tinme. He did not stand watch on the
twenty-seventh or twenty-eighth.

At about 0200 on 28 May, Parks awakened Bi bber and asked him
for protection against the nen who were going to kill Parks.
Bi bber called Appellant, told himwhat had happened, and asked him
for the handcuffs to put on Parks. Appellant refused to have Parks
handcuf f ed because he was not violent but Appellant gave Bi bber
some aromatic spirits of amonia which caused Parks to quiet down
and finally fall asleep. Later in the day, Appellant observed
Par ks whil e he was painting and he seened to be all right. But in
t he evening of this day, Parks again had hall uci nations that
sonmeone was after himand attenpting to kill him The latter
I nci dent was not reported to Appellant.

At about 0700 on 29 May, 1951, Parks cut the line securing a
life ring and junped overboard with it. The general alarm was
sounded and Appell ant nmaneuvered the ship to a position where Parks
could clinb up the Jacob's | adder. He was then given a shower and
cl ean cl ot hes before being handcuffed, under protest, and shackl ed
to the spare anchor which was on deck about twenty feet forward of
the bridge. Al though there was no one assigned to the specific
duty of standing guard over Parks, the officer on watch and ot her
personnel on the bridge could keep Parks under their observation.
Canvas was spread on the deck and a bl anket was nade avail able for
Parks' confort. The handcuffs were taken off when the Chief Mate
t ook breakfast to Parks. Since he was quiet after eating
breakfast, Appellant said it was not necessary to put on the
handcuffs again since Parks could be watched fromthe bridge.
Appel | ant considered this to be a safer and nore satisfactory
arrangenment than putting Parks in the hospital quarters which were
back aft and tenporarily occupied by two nenbers of the crew as
their living quarters.
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Shortly after 1000, Appellant talked with Parks for about ten
m nutes. Parks was not violent nor perfectly rational in his
conversation at this tinme. Appellant then retired to his cabin.
At about 1100 Parks obtained a drinking glass by sone neans not
di scl osed in the record, broke the glass, and severely slashed both
of his wists with the broken edges before he was subdued by
vari ous nenbers of the crew. After first aid was adm ni stered,
Par ks was given a dose of phenobarbitol and placed in a deck chair
wi t h Bi bber watching over him

Appel | ant requested nedi cal assistance fromthe Coast Cuard
and Parks was transferred to a Coast Guard cutter off WI m ngton,
North Carolina, at approximately 1930 the sane evening. Parks was
treated at Southport, North Carolina, before being flown to the
USPHS Hospital at Norfolk, Virginia, the follow ng day where he was
treated for laceration of wists and acute psychosis due to al cohol
until discharged on 12 July, 1951.

Appel | ant has been going to sea for forty years and has been
| icensed as a Master for nore than thirty years. The only prior
di sci plinary action having been taken against his |license was a
thirty-day suspension for grounding a vessel in 1934.

OPI NI ON

| agree with the Exam ner's opinion that Appellant was
negl i gent when he did not provide for having Parks closely guarded
after he had junped overboard and that Parks ability to obtain a
gl ass wthout detection fromthe bridge is clear evidence of the
| ack of an adequate protective guard over Parks. The fact that the
record does not disclose how Parks cane into possession of the
gl ass indicates that he was not even under continuous observation
fromthe distance of the bridge.

The evi dence shows that Parks was suffering fromdelirium
tremens as the result of his heavy drinking prior to departing from
Texas City. According to Appellant's own testinony, he suspected
the source of the trouble at the tinme when Parks was relieved of
his watch on the twenty-sixth. On the basis of this and subsequent
conduct of Parks which was known to Appellant, he received
sufficient warning to put himon notice that Parks should be
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treated in the manner prescribed for those suffering fromdelirium
trenmens. It has been held that a person in such condition nust be
guarded until he regains "nental conposure and the ability to care

for hinself." Reck v. Pacific-Atlantic S.S. Co. (CC A 2,

1950), 180 F.2d 866. |In that case, a nenber of the crew obtained

a judgnent based upon all eged negligence, for injuries received
while he was suffering fromthe results of previous al coholic

| nt oxi cation. Another seaman had been assigned the specific duty
to stay in Reck's roomwith himand to prevent Reck from harm ng
hinmself. At a tinme when Reck appeared to be sleeping, the guard

| eft the roomfor about five mnutes to go to a |lavatory fifteen
feet away fromthe room \Wen the guard returned, Reck had

di sappeared and he was found where he had fallen into the nunber
one hold in order to prevent imaginary attackers frominjuring him
Hence, although Reck was closely and continuously guarded until the
guard left the roomfor a few mnutes at a time when Reck seened
perfectly calm the claimof negligence was upheld. The three
cases cited by Appellant present situations which are of a
different nature since they pertain to the adequacy of treatnent on
the ship after seanen had received physical injuries and there were
no indications as to the actual seriousness of the injuries.

The reasoning of the court in the above case is supported by
"The Ship's Medicine Chest and First Aid at Sea" (1929) which is a
publication conpiled by nedical officers of the USPHS for use on
shi ps havi ng no physician, and to teach officers and crews of
Aneri can nerchant vessels how to neet the accidents of disease and
injury. Under the heading of "Delirium Trenens,"” this handbook
states that "A patient suffering fromthis di sease nust be
carefully guarded as he is tenporarily insane and, hence, not
responsi ble for his actions and may harm hinself or others.”

Rel yi ng upon the above authorities, it is nmy opinion that
Appel l ant did not exercise reasonable care and judgnent when he
failed to place Parks continuously under the observation of a
specific and nearby guard. The fact that Parks was not violent and
was outwardly cal mafter being shackled to the anchor did not
relieve Appellant fromthis responsibility. At times, Parks had
appeared to be rational before junping overboard but the |atter act
hi ghly discredited any such appearances. Before Parks left the
ship on the norning of the twenty-ninth, Appellant m ght have been
reasonably justified in believing that Parks had practically
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recuperated fromhis illness; but there should have been no doubt
as to his "irrational" condition for considerably nore than four
hours after he had junped overboard. Consequently, Appellant acted
"negligently" and there is anple evidence that the resultant

i njuries which Parks inflicted upon hinself were of a "serious"”
nat ur e.

It is also ny opinion that the far | ess serious offense
alleged in the Third Specification was proven. The nunber of the
menbers of the crew fromwhom statenents were taken and subm tted
in evidence is, in itself, sufficient evidence that the crew
exceeded twel ve seanen; and the nature of the voyage in question
Is satisfactory proof that the ship usually nade voyages of nore
t han three days' duration between ports.

ORDER

The Order of the Exam ner dated at New Ol eans, Loui siana, on

17 June, 1952, is AFFI RVED.
Merlin O Neill
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D. C, this 26th day of February, 1953.

*xx*xx END OF DECI SION NO. 629 **=**~*

Top
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