Appeal No. 610 - WILLIAM T. BRIGGSv. US - 28 November, 1952.

In the Matter of License No. 64254 and Merchant Mariner's
Docunent No. Z-78133-D1
| ssued to: WLLIAMT. BRI GGS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

610

WLLIAMT. BRI GGS

In the Matter of License No. 64254 and Merchant Mariner's
Docunent No. Z-78133-D1
| ssued to: WLLIAMT. BRI GGS

Merchant Mariner's Docunent No. Z-195076-D3
| ssued to: ALBERT FUENTES

Merchant Mariner's Docunent No. Z-291048
| ssued to: STEPHANOS GLARCS

Merchant Mariner's Docunent No. Z-920659-D1
| ssued to: JAMES W STALEY

This joint appeal has been taken in accordance with Title 46
United States Code 239(g) and Title 46 Code of Federal Regul ations
Sec. 137.11-1.
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On 22 May, 1952, and as the result of a hearing in joinder, an
Exam ner of the United States Coast Guard at Baltinore, Maryl and,
suspended the above listed Merchant Mariner's Docunents, issued to
t he respective Appellants, upon finding each of themguilty of
m sconduct based upon individual specifications alleging in
substance that while serving on board the Anerican SS OREMAR under
authority of the docunments above described, on or about 10 My,
1952, while said vessel was at Puerto de Hierro, Venezuela, they
were wongfully absent fromthe vessel and went ashore in a foreign
port wi thout proper authority. Briggs was serving as a
Quarternaster; Fuentes as a Wper; Garos as Uility; and Stal ey as
an Ordi nary seaman.

At the hearing, Appellants were given a full explanation of
the nature of the proceedings, the rights to which they were
entitled and the possible results of the hearing. The four
Appel l ants were represented by an attorney of their own selection
and they entered pleas of "not guilty" to the charge and
specification proffered agai nst each of them

Ther eupon, the Investigating Oficer and counsel nade their
openi ng statenents. Counsel stated that all of the Appellants had
gone ashore but that al nost the entire crew had left the ship and
all of the Appellants understood that shore | eave had been granted
to the crew. The Investigating Oficer then introduced in evidence
the testinony of the Master, Chief Mate and Second Mate of the
OREMAR.

After the Exam ner had denied a notion to dism ss the charges
on the ground that a prinma facie case had not been nade out agai nst
any of the Appellants, two of the present Appellants testified
under oath. A fifth person charged, against whom an identi cal
specification was found proved at this hearing, also testified
under oat h.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given the
parties an opportunity to submt proposed findings and concl usions,
t he Exam ner announced identical decisions as to each of the
Appel l ants. He concluded that the charge had been proved by proof
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of the specification as to each Appellant and entered the order
suspendi ng their respective Merchant Mariner's Docunents, and all
other |icenses, certificates of service and docunents issued to
themby the United States Coast Guard or its predecessor authority,
for a period of twenty days from 19 May, 1952.

Fromthat order, this joint appeal has been taken, and it is
urged that:

1. The cases are of such trivial inportance that
no proceedi ngs shoul d have been instituted by
the I nvestigating Oficer. Al of the
Appel l ants were ashore but they acted in good
faith because they thought the order of the
Mast er had been counternmanded after the
Captain of the Port had said the crew could go

ashore.

2. The deci sion of the Exam ner is not supported
by reliable, probative and substanti al
evi dence.

3. The Exam ner nmde erroneous rulings as to the

adm ssi on of evidence, and on the points of
| aw rai sed by counsel for the persons charged.

APPEARANCES: Sol C. Berenholtz, Esq. and Sol onon Kapl an, Esqg., of
Balti nore, Maryl and, of Counsel.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 10 May, 1952, Appellants were serving in the above
capacities on board the Anerican SS OREMAR and acting under
authority of their respective Merchant Mariner's Docunents.

Shortly after the ship tied up at a dock in Puerto de Hierro,
Venezuel a, at about 1200 on this date, the Captain of the Port
boarded the vessel and inforned the Master that no shore | eave
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shoul d be granted to the crew because of "possible trouble." A
notice stating that there would be no shore | eave was posted on the
sailing board at the gangway. A notice that sailing tinme was 2130
was al so posted. The Captain of the Port returned at about 1300
and stated that the crew could go on shore leave. This information
was conveyed to the Master by the Mate on watch but the Master
failed to countermand his original order which remai ned posted at

t he gangway. Neverthel ess, each of the Appellants went ashore at
sone tinme in the afternoon but returned aboard before sailing tine.
The record does not disclose whether any of the Appellants were

| ogged for their conduct or what reason the Master had for not
changing his original order.

Previous disciplinary action consists of a single offense for
either failure to join or absence wthout |eave agai nst each one of
t he four Appellants.

OPI NI ON

It is ny opinion that the charge is supported by reliable,
probative and substantial evidence and that Appellants did go
ashore wi thout proper authority. Regardless of the fact that the
majority of the crew went ashore, it is not believed that
Appel l ants acted in good faith when they assuned that the Master's
order had been cancelled. The "no | eave" order was posted at the
gangway and it shoul d have been obeyed unless, and until, it was
definitely established that the Master had rescinded it. But due
to the apparently confusing situation created by the contradictory
statenents made by the Captain of the Port to sonme nenbers of the
crew, the order of the Exam ner dated 22 May, 1952, is nodified as
fol | ows:

ORDER

That each of the Appellants is hereby adnoni shed for their
conduct which was a breach of shipboard discipline, in that they
went ashore in a foreign port w thout having obtai ned proper
aut hority.

As so MODI FI ED, the Exam ner's Order dated 22 May, 1952, is
AFF| RVED.
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A. C. R chnond
Rear Admral, United States Coast Guard
Acting Commandant

Dated at Washington, D. C., this 28th day of Novenber, 1952.

***x** END OF DECI SION NO. 610 *****
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