Appea No. 583 - JOSEPH H. NICKERSON v. US - 3 September, 1952.

In the Matter of License No. 56710
| ssued to: JOSEPH H. N CKERSON

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

583
JOSEPH H. NI CKERSON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 7 February, 1952, an Exam ner of the United States Coast
Guard at New York City ordered the suspension of License No. 56710
| ssued to Joseph H Nickerson upon finding himguilty of negligence
based upon a specification alleging in substance that while serving
as Master on board the Anerican SS GEORGE UHLER under authority of
t he docunent above descri bed, on or about 16 Cctober, 1951, while
said vessel was in the English Channel, he navigated his vessel at
excessi ve speed during fog, as a result of which his vessel
collided wth the SS SAMANCO. This order was to becone effective
upon the conpletion of the voyage on which Appell ant was enbar ked
on 1 February, 1952.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by an attorney of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "not guilty" to the charge and specification
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proffered against him

Ther eupon, the Investigating Oficer nmade his opening
statenment and introduced in evidence entries fromthe official |og
book of the GEORGE UHLER as well as the record of the investigation
whi ch was conducted at Antwerp Bel gium on 19 Cctober, 1951.
Appel | ant stated that he had no objection to the introduction of
this docunentary evidence. The Investigating Oficer then rested
hi s case.

I n defense, Appellant nade an unsworn statenent and then
rested his case.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant and given both parties
an opportunity to submt proposed findings and concl usions, the
Exam ner announced his findings and concl uded that the charge had
been proved by proof of the specification. He then entered the
order suspendi ng Appellant's License No. 56710, and all other
| i censes, certificates of service and docunents issued to this
Appel l ant by the United States Coast CGuard or its predecessor
authority, for a period of one nonth.

Fromthat order, this appeal has been taken, and it is urged
t hat :

PO NT 1. The Exam ner erred in holding that the speed of
t he GEORGE UHLER was i mmoderate. The facts establish that
Appel  ant' s navi gati on was prudent under the existing

ci rcunstances and that the collision was caused by the

| nproper anchorage of the SAMANCO in the fairway.

PONT Il. There is no evidence of "inconpetency or

m sconduct"” authori zing the suspension of Appellant's |icense

under Title 46 U S.C A Sections 226 or 239. Violation of the
I nternational Rule concerning speed in fog (33 U S.C. 92) does
not in itself constitute grounds for suspending Appellant's

| icense since it has been held that these suspension

provi sions are penal in nature and nust be strictly construed

(Bul ger v. Benson, 262 Fed. 929; Fredenburg, v.
Wi t ney, 240 Fed. 819); and the record discl oses that
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Appel | ant conscientiously perfornmed his duties as Master.

PO NT I'll. The suspension hearing was not conducted in
conformance wth the Coast Guard Regul ations pronulgated to
insure a fair and inpartial hearing. Since Appellant was not
represented by counsel, the Exam ner was required by the
regul ati ons and court decisions to protect Appellant's rights
by the taking of testinony and depositions instead of
receiving in evidence the record of the Antwerp investigation.

APPEARANCES: Messrs. Thacher, Proffitt, Prizer and Crawl ey of
New York City, by John C. Crawl ey and Edward C.
Kal ai dj i an, Esquires, of Counsel.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 16 Cctober, 1951, Appellant was serving as Master on board
the Anmerican SS GEORGE UHLER and acting under authority of his
Li cense No. 56710 while his ship was in the English Channel enroute
from Hanpton Roads, Virginia, to Antwerp, Belgium fully | oaded
with a cargo of 9530 tons of coal.

The GEORGE UHLER, Oficial No. 244283, was a Liberty type
steam screw freighter of 7176 gross tons, 2500 horsepower, |ength
422.8 feet and a beamof 57 feet. Her draft was 27 feet six
I nches, fore and aft, when she struck the anchored British vessel
SAVMANCO at 2344 on 16 COctober, 1951, in the English Channel and
beari ng about 201° true, three mles from Dungeness Lighthouse
which is |located on the northerly shore of the channel. The
| ati tude and | ongitude of the collision was approxi mately 50°52
North and 0°56' East.

The last fix of the GEORGE UHLER prior to the tine of the
acci dent was obtained at 2156 when the Royal Sovereign Lightship
was about one mle abeamto port. At this tinme, Appellant ordered
a change of course to 060°true in order to pass Dungeness Point one
and a half mles abeamto port; and the ship continued to nmake full
speed ahead of approximately eleven knots (69 RPM until 2330. | t
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was found from observation of the Royal Sovereign Lightship, as it
fell astern, that because of fog the visibility was approxi mately
four mles whereas the charted visibility of the lightship was
eleven mles. Visibility was getting progressively worse
subsequent to this tine.

Due to the low visibility, Appellant had been on the bridge or
in the chart roomfor at |east four hours before obtaining the | ast
fix at 2156 and he remained there until after the tine of the
collision. Third Mate Sanson had been on the bridge since 1955, a
hel msman was at the wheel, and an alert |ookout was posted on the
forecastle until a few seconds before contact wth the SAMANCO

By 2250, the fog had becone so dense that Appellant considered
it appropriate to commence blowi ng fog signals and he al so gave the
order to standby the engines. Course and speed remai ned unchanged.

The fog becane so thick that at 2330 Appellant decided to
anchor and he ordered Chief Mate Shelton and the Boatswain to stand
by the anchor. Appellant also notified the engine roomof his
intention at this tinme and speed was changed to one-half ahead -
about seven knots or 50 to 55 RPM  Appel |l ant heard the fog signals
of passing vessels but he was not able to see any of them

At 2340, the ship entered a bl anket of fog and speed was
changed to sl ow ahead (3 to 4 knots - 30 RPM. Appellant ordered
| eft rudder intending to turn the ship inshore of the steaner |ane
bef ore anchoring. The engi nes were stopped at 2341 and after his
ship had started to swing left, Appellant heard the bell of a ship
al nrost dead ahead. This occurred at 2342 and Appellant i medi ately
ordered energency speed astern which was indicated by tw ce ringing
full speed astern on the engine roomtel egraph. The three bl ast
whi stl e signal was al so sounded.

At 2343, lights on the SAMANCO were seen about 50 to 75 feet
ahead of the GEORGE UHLER and approxi nmately broadside to her
cour se. The engines of the latter ship were backing full speed
but she had enough way on to continue into the SAMANCO stri ki ng her
approxi mately am dshi ps while she was anchored in or close to the
fairway which was one to one and one-half mles wde at this point.
The headi ng of the GEORGE UHLER was about 060° true at the tinme of
collision and the angl e between her stern and the bow of the
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SAMANCO was 65 to 70 degrees. The estimated damage to the GEORGE
UHLER was $25, 000 but she did not take any water aboard and there
were no injuries.

Appel | ant maneuvered his ship into a position approxinately
parallel to that of the SAMANCO and finally anchored at 0035.

Appel lant is 54 years of age and has been sailing as a Master
for nore than thirty years. The only record of prior disciplinary
action having been taken agai nst hi mwas a two nonths' probationary
suspension of his license in 1944 for unreasonabl e and unl awf ul
confi nement of a seaman aboard shi p.

OPI NI ON

Before deciding the case on its nerits, | would |ike to refer
briefly to the other two points raised in this appeal.

As | understand Appellant's brief, he urges that as a result
of the courts' holdings in the cases of Bulger v. Benson and
Fredenberg v. Witney, sonething nore than breach of the
International Rule respecting speed in fog (Title 33 United States
Code, Section 92) nust be proven in order to suspend Appellant's
| i cense on the charge of negligence (Point I|1).

Unli ke the situation in those two cases, Appellant was not
sinply charged with violation of a specified section of the Pil ot
Rul es but with navigating his vessel "at excessive speed during
fog." Although this wording is simlar to the | anguage of 33
U S C 92 which states that vessels shall "go at a noderate speed

in a fog," the statutory rule is nerely declaratory of the
uni versal rule which requires prudence and caution under
ci rcunst ances of danger. Since excessive speed in thick weather is
negl i gence irrespective of the statute, this case is conpletely
di sti ngui shed fromthe two cases cited by Appellant. The
specification herein sets forth the specific act of negligence with
whi ch Appel |l ant was charged; and in the Bul ger case, the appeal
court did not overrule the statenent by the |ower court that
“whet her the conplaint could be proceeded agai nst under section
4442, supra, and pilot rule 16, for the sane act, by specific
charges under the section and rule, is not before the court.”
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It also m ght be noted that since these two cases were
decided, the statute (R S. 4450) under which these hearings are
conducted was radically anended in 1936 and 1937 (49 Stat. 1381; 50
Stat. 544) so as to | eave no doubt that Congress intended this
statute to be "renedial," rather than "penal,"” in nature. The only
| ssue decided in the Bul ger case was that the old statute should be
strictly construed since it was "penal” in nature.

Finally, it is apparent that Appellant acted negligently if he
breached a statutory rule of navigation which he was bound to know
and observe.

Concerning Appellant's contention that his rights to a fair
hearing were not protected since the Exam ner received in evidence
the record of the Antwerp investigation (Point Il11), it does not
appear that Appellant's cause was prejudiced in any nanner
t hroughout the course of the hearing. Appellant offered no
objection to the record of investigation although he was
specifically infornmed by the Exam ner of his right to do so. And
at the tinme the investigation was conducted, Appellant was told
that his license was in jeopardy and he was advised of his right to
be represented by counsel. It seens likely that the testinony of
seanen on his own ship would be nore favorable to Appellant than
t hat of the SAMANCO personnel; and the investigation at which the
Appel l ant, Third Mate, Chief Engineer, Chief Mate and Third
Assi stant Engi neer testified, was conducted three days after the
collision when their testinony as to the events was nore accurate
than it woul d have been at the |ater date of the hearing.
Consequently, it would have served no useful purpose to again take
the testinony of the sane witnesses at the tine of the hearing.
Since the Examner fully protected Appellant's rights, | see no
reason to alter the action taken sinply because Appellant was not
represented by counsel during the course of the hearing.

Comng to the nerits of the case, Appellant clains that the
navi gation of his vessel was prudent and that the collision
resul ted because the SAMANCO was i nproperly anchored in the fairway
(Point 1).

The evi dence does not discl ose whether the SAMANCO was
anchored in the channel or very close to it. Regardless of the
initial fault of the SAMANCO, Appellant was not excused fromthe
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duty to conply with the rules of navigation. Yoshida Maru (CCA

9, 1927), 20 F.2d 25. And the main principles of navigation in fog
whi ch are applicable to the circunstances in this case are that:

(1) a vessel shall not proceed at a speed at which she cannot be
stopped dead in the water with in one-half the distance of

visibility ahead of her The Chicago - Silver Palm (CCA 9,
1937), 94 F.2d 754, cert. den. 304 U. S. 576 or she nust be able
to stop before colliding with another vessel The Unbria (1897),

166 U.S. 404; The Nacoochee (1890), 137 U. S. 330; (2) before
entering a dense fog bank which is known to be ahead, a vessel is
bound to sl ow down so as to be conplying with the noderate speed

rule by the tine she enters the fog bank The City of Al exandria

(D.C.S.D.N. Y., 1887), 31 Fed. 427; (3) there is a prima facie
presunption of fault on the part of a noving vessel which strikes

a vessel lying at anchor The Oregon (1895), 158 U. S. 186] and
this presunption is present even though a vessel is anchored in a
channel or fairway when a conpetent Master believes this to be

safer than to try to draw out of the fairway The Northern Queen
(D.CWD.N Y., 1902), 117 Fed. 906; The Cty of Norfol k (CCA 4,

1920), 266 Fed. 641; and (4) the defense of inevitable accident
wi Il not be sustained if a vessel is noving too fast when she

stri kes an anchored vessel The Fullerton (CCA 9, 1914), 211
Fed. 833.

| think that all of these principles of admralty law apply in
sone degree to the present case and that, taken together, they
concl usively establish Appellant's negligence. He knew that the
area in the vicinity of Dungeness was extrenely foggy at tines and
he observed that the fog was becom ng progressively worse as the
shi p approached Dungeness Lighthouse. Appellant stated that the
ship entered a bl anket of fog at 2340 and the hi ghest estimate as
to the visibility of the Iights of the SAMANCO when they were first
seen three mnutes later was 75 feet. Under these circunstances,
it woul d have been practically inpossible to have kept any way on
the fully | oaded GEORCGE UHLER and still have been able to stop her
within the total distance of sighting a vessel up ahead. This was
wel | denonstrated by what actually occurred.

Si nce Appellant did not overcone the presunption of fault on
his part by affirmative proof that the SAMANCO was entirely to
bl ane or by sufficient evidence that this was an inevitable
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accident, he was guilty of negligence as charged.

ORDER

The order of the Exam ner dated 7 February, 1952, is hereby
AFFI RMVED.

A. C. R chnond
Rear Admral, United States Coast Guard
Act i ng Commandant

Dated at Washington, D. C, this 3rd day of Septenber, 1952.
****x%  END OF DECI SION NO 583 ****x*

Top
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