Appeal No. 462 - ELGIE SPENCER SIMMSv. US - 11 October, 1950.

In the Matter of Merchant Mariner's Docunent No: Z-90985
| ssued to: ELG E SPENCER S| MVS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

462
ELGE E SPENCER SI MMS

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 21 July, 1950, an Exami ner of the United States Coast CGuard
at New York City, revoked Merchant Mariner's Docunent No. Z-90985
| ssued to Elgie Spencer Simms upon finding himguilty of
“m sconduct" based upon a specification alleging in substance, that
whil e serving as a nessman on board the Anerican S. S. AMERI CAN
PLANTER, under authority of the docunent above described, on or
about 8 June, 1950, he wongfully had marijuana in his possession.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Although
advi sed of his right to be represented by counsel of his own
sel ection, he elected to waive that right and act as his own
counsel. He entered a plea of "guilty" to the charge and
specification but this was |ater changed to a plea of "not gquilty"
by the Exam ner.

Ther eupon, the Investigating Oficer and Appellant nade their
openi ng statenents. The Investigating Oficer then introduced in
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evi dence the testinony of the port patrol man who had apprehended
Appel lant with the marijuana and three docunentary exhibits.

I n defense, Appellant testified under oath in his own behalf.

At the conclusion of the hearing, the Exam ner found the
charge "proved" by proof of the specification and entered an order
revoki ng Merchant Mariner's Docunment No. Z-90985 and all other
docunents, certificates and |icenses issued to Appell ant.

Fromthat order, this appeal has been taken, and it is urged
t hat the decision of the Exam ner should be reversed because
Appel | ant had no know edge as to how he had cone into possession of
the marijuana. The renai nder of the appeal is a request for
cl emency based on Appellant's unbl em shed record for nore than
twenty years and the fact that he has a wife and three children to
support.

Based upon nmy exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 8 June, 1950, Appellant was serving as a nessnman on board
the Anerican S. S. AVMERI CAN PLANTER, under authority of his
Merchant Mariner's docunent No. Z-90985, while said vessel was
docked at a pier on the North River in the Port of New YorKk.

On this date while Appellant was returning to his ship, he was
searched by port patrol officer Bruno and sone nmarijuana was found
I n an otherwi se enpty Canel cigarette package which was in the
right rear pants pocket of Appellant's dungarees. A further search
of Appellant's quarters aboard the ship failed to disclose any
addi ti onal evidence of marijuana or other narcotics. At the tine
the marijuana was found in his possession, Appellant stated that he
recogni zed the weeds as marijuana but he denied that he had any
know edge as to how it had gotten in his possession.

A subsequent analysis at the Custons Laboratory showed that
the cigarette package had contained two grains of marijuana,
Appel l ant was required to pay a tax of thirteen cents for this
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anount of marijuana.

There is no record of any prior disciplinary action having
been taken agai nst Appellant during his nore than twenty years at
sea.

OPI NI ON

The basic facts in this case are not disputed. Appell ant
admts that he was searched and that the marijuana weeds were
di scovered on his person by the port patrol officer. The point at
| ssue i s whet her Appellant knew that he had marijuana in his
possession. This defense has been rai sed on numerous occasions in
simlar marijuana cases in the past but it has been repeatedly
stated that the Exam ner is the best judge as to the credibility of
the witnesses and his decision will not be reversed unless there is
a clear lack of evidence to support his decision or he has stated
t hat he believed the story of the person charged.

In the present case there is substantial evidence to support
the Exam ner's finding that Appellant had know edge of his
possessi on of the nmarijuana before he was searched by the Custons
Oficer. In practically all of such contested cases, the only
nmeans of overcom ng Appellant's defense is by circunstanti al
evidence. This is supplied herein by the evidence that the package
cont ai ni ng nothing but marijuana was in Appellant's pocket; that
Appel l ant did not voluntarily renove the package from his pocket;
and that Appellant had been in a position to have acquired a
guantity of marijuana the night before when he was ashore dri nking.
Al t hough Appellant testified that he snoked Canel cigarettes, there
Is nothing in the record to indicate that he had any ot her snoking
material than the marijuana on his person at the tinme he was
appr ehended.

After observing the Appellant and the Custons O ficer when
they testified the Exam ner chose to discount the testinony of the
person charged and to find that he know ngly and, consequently,
wongfully possessed the marijuana. |In accord with the practice of
judicial appellate bodies, | amrequired to uphold the Exam ner's
decision in the absence of arbitrary or capricious findings when
such findings are based on the testinony of w tnesses who appeared
I n person before the Exam ner. Therefore, the order issued by the
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Exam ner will be sustai ned.

ORDER

The Order of the Exam ner, dated 21 July 1950, should be, and
it is, AFFI RVED.

Merlin O Neil
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C., this 11th day of October, 1950.
****x%  END OF DECI SION NO 462 *****
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