Appeal No. 423 - RODNEY CLINTON CAMPBELL v. US- 7 April, 1950.

In the Matter of Certificate of Service No. E-291780
| ssued to: RODNEY CLI NTON CAMPBELL

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

423
RODNEY CLI NTON CAMPBELL

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 6 Decenber, 1949, an Exam ner of the United States Coast
Guard at New York City revoked Certificate of Service No. E-291780
| ssued to Rodney dinton Canpbell upon finding himaguilty of
“m sconduct" based upon a specification alleging in substance, that
whil e serving as galleyman on board the Anmerican S. S. TI LLAMOOK,
under authority of the docunent above descri bed, on or about 7
June, 1949, he wongfully had in his possession approximately 455
grains of marijuana while said ship was in the port of New York
after conpletion of a foreign voyage.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Although
advi sed of his right to be represented by counsel of his own
sel ection, he elected to waive that right and act as his own
counsel. He entered a plea of "not guilty" to the charge and
speci fication.

Ther eupon, the Investigating Oficer nmade his opening
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statenment and introduced in evidence the testinony of two w tnesses
before resting his case.

I n defense, Appellant testified, under oath, in his own behalf
and produced evidence that he had been acquitted of the charge in
the District Court of the United States for the Eastern District of
New Yor K.

At the conclusion of the hearing, having heard the statenents
of the Investigating Oficer and Appellant, the Exam ner found the
charge "proved" by proof of the specification and entered an order
revoking Certificate of Service No. E-291780 and all other valid
| i censes, certificates and docunents issued to Appellant by the U
S. Coast Guard or its predecessor authority.

Fromthat order, this appeal has been taken, and it is urged:
t hat Appellant is innocent because he was acquitted on a directed
verdict in the District Court of the United States for the Eastern
District of New York and because the Exam ner stated in his opinion
t hat Appellant did not know that the substance he had in his
possessi on was marij uana.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On a foreign voyage covering the date of 7 June, 1949,
Appel | ant was serving as gall eyman on board the Anerican S. S.
TI LLAMOOK, acting under authority of his Certificate of Service No.
E- 291780.

Wiile the ship was at a port in Venezuela prior to 7 June,
1949, a native gave Appellant a brown bag containing five hand
rolled cigarettes and sone | oose weeds. |n exchange for this,
Appel | ant gave the native three bars of soap. The native nerely
told Appell ant he woul d have sonet hing good to snoke on the way
home. Appellant put the brown bag and its contents in his dungaree
pocket. He later snoked one of the cigarettes before the ship
arrived at the port of New York. Appellant testified that he
noticed the cigarette he snoked was strong and he threw it away.
He noticed no detrinental effects fromthe cigarette.
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On 7 June, 1949, while the TILLAMOOK was anchored off Pier 24,
Staten Island, New York, Custons O ficers cane aboard to search the
ship for contraband and unmani f ested nerchandi se. Appellant's room
was searched by a Port Patrol Oficer and the Appellant was asked
I f he had anything to declare. He replied in the negative but a
search of his person revealed that he had in his back dungaree
pocket a brown bag containing a weed and four hand roll ed
cigarettes plus a quantity of cigarette papers. Upon questi oning,
Appel | ant stated he did not know what the contents of the bag or
cigarettes were and that he had gotten themfroma native. The
Port Patrol O ficer suspected that this substance was nmarijuana and
he took Appellant to the Custons Headquarters in New York.
Subsequent analysis, at the Governnent Laboratories, disclosed that
the brown bag contained 423 grains of marijuana and that the four
cigarettes were nmade of marijuana. The weight of the cigarettes,

I ncl udi ng the paper, was 32 grains.

Appel l ant was indicted in the Eastern District of New York on
charges based on the possession of this marijuana. On 27
Septenber, 1949, a directed verdict of acquittal was entered by the
District Court of the United States for the Eastern District of New
York on the trial of the indictnent. The record does not contain
the reason for this acquittal.

Appel | ant has been going to sea for approximately eight years.
His prior disciplinary record consists of a suspension for one
nonth in 1944 and an adnonition in 1948. Both of these were based
on charges of m sconduct.

OPI NI ON

Appel | ant contends that he was proven i nnocent when he was
acquitted of the charge in the District Court of the United States
for the Eastern District of New YorKk.

The prosecution instituted in the United States District Court
was of a crimnal nature while proceedings, such as this, are
conducted pursuant to Title 46 United States Code 239 which is a
remedi al statute. This positionis fortified by the statute itself
whi ch provides for the referral of any evidence of crim nal
liability to the Departnent of Justice for action by that
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Departnment, thus recogni zing and providing for the separability of
penal fromrenedial or admnistrative functions. And it has been
stated that in civil enforcenent of a renedial sanction there can
be no double jeopardy. Since this proceeding is not in the nature
of a crimnal prosecution, the acquittal of Appellant in the
District Court of the United States for the Eastern District of New
York is not in any way conclusive as to the outcone of this

remedi al action taken by the Coast Guard agai nst Appellant's
certificate of service.

The charge herein is "m sconduct” and the specification
al | eges wrongful possession of marijuana. Unlike the Federal
crimnal prosecution, it is not necessary that a statutory
vi ol ation be proven to sustain the charge of "m sconduct”. It is
ny viewthat a finding of guilt to a charge of "m sconduct” under
46 United States Code 239, as anended, for wongfully having
possession of marijuana can be sustained if the Record shows that
t he person concerned knew, or had reasonabl e ground for suspicion
or belief, that the substance in his possession was narijuana.
Where a reasonabl e ground for suspicion or belief exists, it is not
sufficient that the possessor plead ignorance that he did not
factually know that the substance was nmarijuana; in such a
situation, if heis not in a position to ascertain the fact
definitely, he should forthwith destroy the substance, thereby
avoiding any risk of being called upon to justify its possession.
What basis nay exist to warrant the creation of a reasonable
suspicion in the mnd of the average person depends upon the facts
and circunstances in the particul ar case.

The evidence in the record conclusively establishes the fact
t hat Appellant had marijuana in his possession aboard the
TI LLAMOCK; but Appellant denies that he knew what it was or that he
had any suspicion as to its nature until he was apprehended by the
Port Patrol O ficer in the port of New York. The Exam ner was
convi nced, by Appellant's repeated protestations of innocence, that
he did not have any know edge that the substance was narij uana.

VWiile it is ny opinion the Exam ner was not required to find
a violation of sone statute in view of the wording of the
speci fication under consideration; nor was it necessary, in these
proceedings, to prove or find a "crimnal" intent as a condition
precedent to revocation of a seaman's docunent for possession of
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marijuana, | amnot satisfied the Record before ne has devel oped
facts sufficient to overcone Appellant's denial of w ongdoing.

In the past, several revocations have been affirnmed on appeal
despite the Appellant's protestations of ignorance respecting the
nature or character of the commodity found by Custons officers on
his person or anong his effects. Revocation was sustained in the
case involving "Dutch tobacco", (Appeal #308); and unidentified
"grass", (Appeal #310). In Appeals #335 and 359 revocation was
sust ai ned agai nst the protests of the Appellants that they had no
knowl edge the narcotic was on their person or in their effects
until discovered by search.

The outstanding distinction between this case and those | ast
mentioned is that in such other cases there were details,
ci rcunstances and facts devel oped at the hearing which failed to
favorably i npress the Exam ner that the person charged was free
fromfault; or, which were clearly in conflict with such a defense.
Froma study of the Record in this case, it is believed that
further evidence could be presented which mght bring it in line
with the earlier decisions.

This Record | eaves too nuch to be supplied by inplication,
| nference or assunption to support revocation of Appellant's
docunent. Even in admnistrative proceedi ngs there should be sone
nore substantial evidence of wongdoing than is presented in this
case.

ORDER

The Order of the Exam ner dated New York on 6 Decenber 1949 is
vacat ed, set aside and reversed. The Record is remanded to an
Exam ner in the Third Coast Guard District with direction that
unl ess the Investigating Oficer can and does, wthin a reasonabl e
time, adduce further testinony or evidence nore definitely
establishing Appellant's wongful possession of marijuana, the
charge shoul d be di sm ssed.

REVERSED AND REMANDED

Merlin O Neil
Vice Admral, United States Coast CGuard
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Conmmandant

Dat ed at Washington, D.C., this 7th day of April, 1950.
*x*%x*x  END OF DECI SI ON NO. 423 **x*x*
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