Appeal No. 421 - JOHN JOSEPH CAREY v. US- 17 March, 1950.

In the Matter of Merchant Mariner's Docunent No. Z-110060-D5
| ssued to: JOHN JOSEPH CAREY

DECI SI ON AND FI NAL ORDER OF THE COMVANDANT
UNI TED STATES COAST GUARD

421
JOHN JOSEPH CAREY

This matter cones before ne upon ny direction that it be
reconsi dered to determ ne whether or not ny Order dated 17 March,
1950, is proper.

NOW UPON FURTHER CONSI DERATI ON of said Order, it appears to ne
that a review ng and appellate authority should not extend or
| ncrease a probationary period fixed by an Exam ner in proceedi ngs
under 46 United States Code 239 (R S. 4450), as anended;

THEREFORE, | direct that the Decision and Final O der dated 17
March, 1950, be anended as foll ows:

On page 3, delete the second paragraph of the Qpinion.
On page 3, enter the foll ow ng
ORDER
The Order of the Exam ner dated at Phil adel phia, Pennsyl vani a,

on 28 Novenber, 1949, is AFFI RVED.
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Merlin O Neill

Dat ed at Washington, D.C., this 12th day of April, 1950.

In the Matter of Merchant Mariner's Docunent No. Z-110060-D5
| ssued to: JOHN JOSEPH CAREY

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

421
JOHN JOSEPH CAREY

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 28 Novenber, 1949, an Exam ner of the United States Coast
Guard at Phil adel phi a, Pennsyl vani a, suspended Merchant Mariner's
Docunent No. Z-110060-D5 issued to John Joseph Carey upon finding
himguilty of "m sconduct” based upon eight (8) specifications
al l eging in substance, that while serving as oiler on the Anmerican
SS PACO and | ater the Anerican SS WLLIAM STURG S, under authority
of the docunent above descri bed

(1) On or about 8 Septenber, 1946, he failed to "turn to"
whil e said vessel was at Jucaro, Cuba;

(2) On the sane date and at the sanme place he was under the
I nfl uence of |iquor;

(3) On 11th and 12th Septenber, 1946, he failed to "turn to"
because of intoxication, while said vessel was at sea;

(4) On or about 22 April, 1947, he failed to performduty
because of intoxication while serving on the SS W LLI AM
STURA S, which vessel was then at Antilla, Cuba;

(5 On the sane date and at the sanme place, he failed to obey
the |l awful order of the nmaster that he remain on board
and "turn to";

(6) On the sane date and at the sanme place, he absented
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hi msel f from said vessel w thout perm ssion;

(7) On or about 23 April, 1947, at Antilla, Cuba, he failed
to performhis duties because of intoxication; and

(8 On or about 24, 25 and 26 April, 1947, at Antilla, Cuba,
he failed to performhis duties.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Although
advi sed of his right to be represented by counsel of his own
sel ection, he elected to waive that right and act as his own
counsel. He entered a plea of "guilty" to specifications 1 and 4,
but "not guilty" to all other specification.

Ther eupon, the Investigating Oficer introduced a certified
copy of official log book entries relating to Appellant's service,
on the SS PACO and the SS WLLI AM STURG S.

I n defense, Appellant offered his own sworn testinony in
expl anation of certain details charged agai nst himas offenses.

At the conclusion of the hearing, having heard the statenents
of the Investigating Oficer and Appellant, the Exam ner found the
charge "proved" by plea to the 1st and 4th specifications and by
proof of specifications 2, 5, 6, 7 and 8; he entered an order
suspendi ng the nerchant mariner's docunent, above described, and
all other valid licenses, certificates of service or docunents held
by Appellant for a period of seven nonths, of which the first four
shall be outright. The last 3 nonths shall not be nmade effective
provi ded no charge under R S. 4450 is proved against himfor acts
commtted within nine (9) nonths of 17 March, 1950. Said order
al so i nvokes and includes a suspension of four nonths previously
ordered on 6 Novenber, 1946, on twelve nonths' probation, which
probation was violated on 22 April, 1947.

Fromthat order, this appeal has been taken, and it is urged
t hat cl enency be extended to Appell ant, because:

1. Hi s offenses were committed while he was excessively
usi ng al cohol ;

2. They were commtted two and one half years ago;

3. For the past two years he has been a nenber of Al coholics

Anonynous and has not partaken of |iquor;
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4. H s conduct when enpl oyed on two voyages has been good;
5. H s past appetite for al cohol has been overcone;
6. Seafaring is his only neans of |ivelihood.

Two letters of comendation are submtted with the appeal.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

At all the tines stated, Appellant was serving as a nerchant
seaman on Anerican vessels under authority of a nerchant mariner's
docunent issued by the United States Coast Cuard.

On 8 Septenber, 1946, he was serving on the SS PACO, which
vessel was then in the port of Jucaro, Cuba. Because of
| nt oxi cation, he failed to "turn to."

On 22 April, 1947, and subsequent dates, was serving on the SS
WLLI AM STURGA S; which vessel was then at Antilla, Cuba. Because
of intoxication, he failed to performhis duties, and al so failed
to obey a awful order of the master that he remain on board and
“turn to"; but instead absented hinself, w thout perm ssion, from
the vessel. On 23, 24, 25 and 26 April, 1947, he failed to perform
his duties - such failure on the 23rd being due to intoxication.

Appel | ant has been going to sea for many years. Hi s record of
servi ce does not disclose any aggravated of fenses.

OPI NI ON

The record in this case anply supports the Exam ner's findings
and action. His violation, within the stated period, of the
out st andi ng probationary order, required that order to be enforced.

From nmy appreciation of this appeal; and because of
Appel | ant' s good conduct since his service on the WLLIAM STURG S,
| direct an entry be nmade of the foll ow ng
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ORDER

The order of the Exam ner dated at Phil adel phia, Pennsyl vani a,
on 28 Novenber, 1949, is MODI FIED to read:

That Merchant Mariner's Docunent No. Z-110060-D5, and all
other valid licenses, certificates of service or docunents now held
by John Joseph Carey be, and the sane are hereby suspended for
seven (7) nonths from 17 March, 1950. No part of this suspension
shall be made effective provided no offense under R S. 4450 is
proved agai nst Appellant for two (2) years commenci ng 17 Novenber,
1949. This action approves the enforcenent of the earlier
probati onary suspension. As so MO FI ED, said order is AFFI RVED.

Merlin O Neil
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D.C., this 17th day of March, 1950.
***x%x  END OF DECI SION NO. 421 *****

Top

file:////hgsms-lawdb/users/K nowl edgeM anagementD...s/ S%6208& %20R%20305%20-%620678/421%20-%20CAREY .htm (5 of 5) [02/10/2011 1:59:55 PM]



	Local Disk
	Appeal No. 421 - JOHN JOSEPH CAREY v. US - 17 March, 1950.


