Appeal No. 417 - LAWRENCE B. ADAMSVv. US - 17 April, 1950

In the Matter of License No. A-16 465
| ssued to: LAWRENCE B. ADANMS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

417
LAVWRENCE B. ADAMS

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 28 Cctober, 1949, an Exam ner of the United States Coast
Guard at Boston, Massachusetts, suspended License A-16 465 issued
to Lawence B. Adans upon finding himguilty of "negligence" based
upon two specifications alleging, in substance, that while serving
under authority of the docunent above descri bed, on or about 24
July, 1949 as Master of the S. S. AMERI CAN VETERAN, while said
vessel was proceeding into Boston Harbor in the main channel near
No. 2 and 2A channel buoys, overtaking the MB MARIE S. he failed
to sound proper signals which resulted in collision wth said
notorboat; and at the sane tine and place he failed to keep or
mai ntain or cause to be kept a proper |ookout. A third
specification alleging failure to go at noderate speed was
di sm ssed.

At the hearing, Appellant was represented by counsel of his
own selection and entered a plea of "not guilty" to the charge and
each specification.
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Ther eupon, the Investigating Oficer introduced certain edited
excerpts of testinony given by wtnesses at the prelimnary
| nvestigation of the case.

I n defense, Appellant offered his own testinony and the
testinony of other w tnesses who had appeared at the prelimnary
I nvesti gati on.

When the hearing was concl uded, having heard the argunent of
the I nvestigating Oficer and counsel for Appellant, the Exam ner
found the charge "proved" by proof of specifications No. 1 and 2,
and entered an order suspendi ng Appellant's License No. A-16 465
for a period of six nonths; of which the |ast four nonths shall not
be effective provided no charges under R S. 4450, as anended, are
proved agai nst Appellant for twelve nonths from 28 Qctober, 1949.

Fromthat order, this appeal has been taken, and it is urged:

(1) The second specification was substantially
defective; in that it did not specify wherein
Appellant failed to nmaintain a proper | ookout.
(Br.5)

(2) Negligence, as used in R S. 4450, as anended, does
not have the sane neaning as the term "Negligence"
used in determning civil liabilities. (Br.7)

(3) The Master is not answerable for the errors or
negl i gence of the ship's conpul sory pilot. (Br.12a)

(4) The decision not to bl ow passing signals was a
proper exercise of reasonable judgnent. (Br.13)

(5 The manner of maintaining a "proper |ookout" is
primarily addressed to the sound judgnent of the
Master. (Br.15)

(6) The Examner erred in failing to nmake specific
findings. (Br.17)

(7) The Order is grossly excessive. (Br.17)

(8 The Coast Guard has not "equal ly" applied existing
| aw because no action has been taken, or is
contenpl ated, against the pilot.

APPEARANCES: Messrs. John J. Hanrahan and J. |. Dugan, of New
York City, for Appellant.
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Based upon ny exam nation of the Record in this case, and for
t he purpose of this appeal, | shall adopt, insofar as they conform
to ny own views, Appellant's statenent (Br. 2-4) as ny

FI NDI NGS OF FACT

"Lawrence B. Adans is a nmaster nariner; now over seventy years
ol d and has been going to sea continuously since he was about
fifteen. He received his naster's |icense when 21 years old, and
since 1915 has been a master of ocean-going vessels. He has served
on all types of ships and in all oceans and served at sea with
di stinction throughout both World Wars. He has never been the
subj ect of any charges for any reason, except for the charges
growi ng out of the present matter.

"On July 24, 1949, Capt. Adans was master of the SS AVERI CAN
VETERAN whi ch was bei ng operated by the United States Lines Conpany
and by whom he has been enpl oyed for the past 24 years. On that
day, his vessel arrived at Boston Lighthouse on a voyage from
Phi | adel phia to Boston and took aboard Pilot I. Bailey, a duly
| i censed, qualified and conpul sory Boston Harbor Pilot. Pil ot
Bai |l ey has served for 38 years as a Pilot on Boston Harbor, and was
t horoughly acquainted with the harbor and its | ocal custons.

“Sunday, July 24, 1949 was a clear cal mday. At 1557 the SS
AVERI CAN VETERAN proceeded fromthe Lightship towards Boston Harbor
via the main ship channel at a reduced speed of approximtely 12
1/2 knots. Pilot Bailey was conning the ship but Capt. Adans and
the ship's second mate were on the bridge together with a
gquartermaster at the wheel. At 1640, 2 mnutes after passing Deer
| sland, the ship's speed was reduced further to approximately 8
knots and about the sane tine, Pilot Bailey and Capt. Adans first
observed a small vessel, which |ater proved to be the MARI E S.

"The MARIE S. was a gasoline-powered excursion fishing craft,
about 38 feet in length, operated by its owner, Charles E. Stevens,
who was navi gating the boat from her encl osed wheel house which
afforded very limted observation. The crew consisted of an
engi neer and two "guest" deckhands. No | ookout was posted, for
vessel s approaching fromastern. The MARIE S. was returning
homewar d, towards Boston, after a day's fishing excursion, wth a
party of 16 persons, and was proceeding in the main ship channel,

file:////hgsms-lawdb/users/K nowledgeM anagement.../S%20& %20R%20305%20-%20678/417%20-%20ADAM S.htm (3 of 15) [02/10/2011 1:59:53 PM]



Appeal No. 417 - LAWRENCE B. ADAMSVv. US - 17 April, 1950

maki ng about 5-6 knots, on a course parallel to and about 200 feet
to the port of the AVMERI CAN VETERAN s course. Wen first noticed,
the MARIE S. bore off the AMERI CAN VETERAN s port bow, and was one
of upwards of 20 small pleasure or excursion boats navigating in
the vicinity, sonme in and sone out of the main channel, and bearing
in all directions fromthe AVERI CAN VETERAN.

"Al t hough t he AMERI CAN VETERAN was sl owy overtaking the MARI E
S. the latter was on a course well clear to port, and in the
existing conditions, Pilot Bailey, who was intimately famliar with
t he harbor and | ocal custons, did not blow any whistle signals,
because of the danger of creating confusion anongst the snall
craft. He testified that it is an established customin Boston
Har bor not to bl ow signals under such circunstances.

"Capt. Adans had Pilot Bail ey under constant observation
t hroughout the trip. He found nothing in Pilot Bailey's conduct
which in any way indicated that he was not an experienced and
conpetent pilot.

"As the steanshi p approached buoy 2A, Pilot Bailey went to the
starboard wwng of the bridge in order to nake certain that the
shi p, which was huggi ng her extrene starboard side of the channel,
did not hit the buoy as she nade the required turn to starboard at
that point. Capt. Adans kept the MARIE S. under observation from
his position on the port wing of the bridge. The Chief Oficer and
carpenter were on the forecastle readying the anchor.

“When Pilot Bailey ordered right rudder to alter course at
Buoy 2A, Capt. Adans stepped to the open door of the pilothouse,
and observed the quartermaster swi ng the wheel as directed.
| medi ately thereafter he observed that the MARIE S. had
di sappeared fromview and correctly surm sed that she had swing to
her right under the ship's bow. He, at once, rang energency full
astern on the engine, but, in spite of his pronpt action, the
vessel s collided and the MARIE S. was cut in half about am dshi ps.
One woman passenger was killed and several received m nor
injuries.”

No whistle signals were sounded at any tine by the SS.
AMERI CAN VETERAN for perm ssion to overtake and pass the MARI E S.
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OPI NI ON

In ny opinion, Exam ner Gould has very ably disposed of this
case, and had not Appellant presented new propositions on this
appeal | mght safely adopt the Exam ner's expressions as ny own.
| wll, however, discuss each point now urged, in the order of
presentati on.

| . The second specification was substantially
def ecti ve.

It Iis urged that Appellant should have been infornmed
by the second specification, the precise nmanner in which the duty
to keep a proper |ook-out was breached; that Appellant was left in
a position of facing a vague and uncertain charge, which denied him
an opportunity to prepare an adequate defence.

The Adm nistrative Procedure Act, 5 U S C. 1004(a-3)
provi des that persons entitled to notice of an agency hearing
"shall be tinely position infornmed **** of the matters of fact and
| aw asserted."” And the Attorney General Manual (1947) explains this
provi sion as follows:

“I't is not required to set forth evidentiary facts
or legal argunent. Al that is necessary is to
advi se the parties of the legal and factual issues
i nvol ved, " (P. 47).

| do not understand that the sane precision and
nicety of pleading is required before admnistrative tribunals as
I S necessary in proceedings before the courts. | believe a
specification is sufficiently informative if the person charged is
fairly well advised of the charge he has to neet; that he can
identify the offense charged and prepare whatever defense he may
have. Fromthe nature of the defense presented here, it is quite
apparent that Appellant was fully informed - and advi sed.

There is no nmerit to this contention; the Exam ner
properly overrul ed Appellant's objections to the second
speci fication.
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1. Negligence as used in R S. 4450, as anended, does
note the sanme neaning as the term "Negligence" used
in determning civil liabilities.

It is contended that R S. 4450 is "penal"” in
character, and Bulger et al v. Benson, 262 F. 929, 932 and
Fredenberg et al v. Wiitney et al, 240 F. 819 are cited in support
of the proposition. These cases were decided in 1920 and 1917
respectively. R S. 4450 was anended in 1936(49 Stat. 1381) and
1937(50 Stat. 544). The only reported case involving the anmended
statute is In re Certificates etc. to Soto et al, 13 F. 2, 725
(D.C. NY. 1947). But, in the neantine, successive Secretaries of
Commer ce (January 1940 - March 1942) and successive Conmandants of
t he Coast Guard have uniformy, and w thout deviation in any
particular, held the anmendnent of 1936 to R S. 4450 converted the
"penal " statute in force during 1917 and 1920 into one of a
remedi al character; and have correspondi ngly held Bul ger v. Benson
and Fredenberg v. Whitney no | onger controlling or even persuasive

on the question now presented. A fortiori is this true where,
as here, the proceedings generally follow the requirenents of the

Adm ni strative Procedure Act, supra.

Apart from other considerations, it is now well
settled that the contenporaneous construction given by the
executive departnent or personnel of the governnent charged with
adm ni stration and enforcenent of the lawis controlling, and the
judicial branch will not favor any deviation from such
I nterpretation except for nbst cogent and inperative reasons.

Stuart v. Laird, 5 U S (1 Cranch) 298, 308(1803);
The Laura, 114 U. S. 411.416 (1884);
Schel|l's Exectrs v. Fauche. 138 U S
562, 572(1890);
United States v. Alabana R R Co., 142 U. S. 615,
621(1891);
20 O A G 399, 406(1892).

Accordingly, | hold that any anbiguity respecting the
character of RS. 4450 (46 U.S.C. 239) as it exists in anended form
I's conclusively settled by the decisions of the Secretaries of
Commerce and ny own predecessors during the period of its
adm ni stration by the Departnent of Coast Guard from 1940 to this
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dat e.

What constitutes "negligence"” in admnistrative proceedi ngs
does not necessarily rest upon the standard of proof required in
either a civil or a crimnal case. But, | see no problemhere
respecting the definition of the word as applied to this situation.

Positive | aw prohibits an overtaking vessel to pass
one overtaken without the latter's assent or permssion. 33 U S . C
203, Rule VIII; 208, 209. Appellant neither sought the assent of
t he overtaken vessel, nor took any action to announce his presence
in a situation clearly devel oping into one of peril. Appellant
failed to keep out of the way and collided with said overtaken
vessel. In ny opinion, Appellant's clear violation of |aws which
were intended to pronpote safety i s unquestionably "negligence" by
any standard. See

Ross v. Hartman, 139 F 2d 14, (App. D.C)
cert.den. 321 U S. 790;
Eberhart v. Abshire, 158 F 2d, 24; (CCA Ind.);
Baker & Co. v. Legaly, 144 F 2d. 344 (CCA la.);
Armt v. Loveland, 115 F.2d. 308 (CCA. Pa.);
Bushnel |l v. Telluride Power Co.; 145
F. 2d. 950( CCA. Ut ah) ;
Jackson v. Blue; 152 F.2d 67 (CCA. Va.).

[11. The Master is not answerable for the errors or
negl i gence of the ship's conpul sory pilot.

This point has been settled, to ny satisfaction, by the
Exam ner's opinion, and the authorities there cited.

My only coment is that the argunent presented does

not

conformto the known facts of record. Appellant's vessel
was

steadily "observed to be standing into danger” by the
Appel | ant,

hi nsel f; but he took no corrective action until collision
was

| nescapabl e.
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| V. The decision not to bl ow passing signals was
a

proper exercise of reasonable judgnent.
Spencer

on Marine Collision (1895) neets this
contention

squarel vy:

"The statutory rules of navigation are

| nperative,

and admt of no option or choice. |If subject to
t he

caprice or election of navigators, they would not only
be

of little value but worse than usel ess. As Judge
Hughes

says. (The O ara Davidson, 24 F. 763) 'If the
statutory

rul es of navigation were only optionally binding,
we

shoul d be | aunched upon an unbounded sea of inquiry
i n

every collision case, wthout rudder or conpass, and
be

at the nercy of all fogs and m sts that woul d be nade
to

envel op the pl ai nest case, not only from
conflicting

evi dence as to the facts, but fromthe
hopel essly

conflicting specul ati ons and hypot heses of w tnesses

and

experts, as to what ought to or m ght have been
done

before, during and after the event, ****'" Sec. 85,
p.

201.

Mar sden on Marine Collisions, (8 Ed. 1923)
remar ks

that there is a positive duty to observe the
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regul ati ons
(for Preventing Collisions at Sea), and "departure from

t hem

Is only justified by necessity. Non-observance
S

prima facie negligence, therefore, it would
seem

that unless it can be clearly shown that the departure
from

the regulation either did not in fact wholly or in
part

cause the collision, or was in fact right under
t he

ci rcunst ances, non-observance wll involve
bl ane." (p.5).
See al so Hughes on Admralty (2Ed. 1920) pp. 291-

295.

In The Sunnyside, 91 U S. 208,210, M. Justice
Cifford

quite aptly

remar ked:

"Rul es of navigation are adopted to save life
and

property; and they required to be observed, and
are

enforced to acconplish the sane beneficent end, and
not

to pronote
collisions.”

And t hat thought has been foll owed consistently ever since
t he

rules were pronulgated. | find no sound reason which justified
a

departure fromthe positive statute and | ong settl ed
j urisprudence

whi ch governed the situation as it devel oped between 4 and 5 p.
m

on a clear, calm Sunday, 24 July,
1949.

file:////hgsms-lawdb/users/K nowledgeM anagement.../S%20& %20R%20305%20-%20678/417%20-%20ADAM S.htm (9 of 15) [02/10/2011 1:59:53 PM]



Appeal No. 417 - LAWRENCE B. ADAMSVv. US - 17 April, 1950

"Those rules are the law of |laws in cases of

col l'i sion.

They admt of no option or choice. No navigator is
at

| iberty to set up his discretion against them"
Hughes,

J. in The O ara Davidson, supra. p. 765.

There is no anbiguity in the | anguage of the 18th
Article, Rule VIl (33 U S.C. 203). The overtaking vessel

shall sound her whistle indicating a desire to pass the vessel
ahead. There is nothing perm ssive or optional about that word but
a perenptory nmandate which does not call for the exercise of
"judgnment" except respecting the side on which the passing is
desired. That mandate is inplenented and nmade even cl earer by the
statenents followng, culmnating in the direction,

"****and under no circunstances shall the vessel astern

attenpt to pass the vessel ahead until such tine as
t hey have reached a point where it can be safely done,

when sai d vessel ahead shall signify her willingness by
bl owi ng the proper signals.” (Underlineation
suppl i ed).

Article 23, (33 U.S.C. 208) again enploys the nmandatory
“shal |" when directing a burdened vessel to keep out of the way of
a privileged vessel by slackening speed, stopping or reversing.

Finally, Article 24, (33 U S.C. 209) in clear, precise
ternms, directs:

“Not w t hst andi ng anyt hing contained in these rules
every vessel, overtaking any other, shall keep out of

the way of the overtaken vessel. (Underlineation
supplied.)

| find nothing in the law or the jurisprudence relating
to signals to be sounded in an overtaking situation, which gives
any Master an opportunity for the exercise of "judgnent". And I
doubt the chaotic situation visualized by Appellant's brief wll
result fromthe Exam ner's decision in this case.
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But, says Appellant, the 18th Article becane superseded
by the 29th Article - which he calls the "Rule of Speci al
Circunstances.” However, it is now well settled that departure from
t he general rules of navigation is not favored by the courts, and
exceptions are not to be lightly nmade; they are admtted wth great
caution, and only when inperatively, required by the special
ci rcunstances of the case to avoid i medi ate danger, and then only
to the extent that the danger demands. 11 C. J. 1162, sec. 248,
citing cases.

| find nothing in this Record to warrant hol ding that the
Special G rcunstance Rul e excused Appellant's failing to sound
whi stl e signals as he approached the MARI E S.

The comments of Rear Adm ral Shepheard before the Motor
Boat Safety Conference, in New York on 12 January 1950, as
reproduced in Appellant's brief (p. 15) have been noted; but | find
nothing therein to justify the Master of a | arge steam vessel who
fails to take action for avoidance of collision by announcing the
presence, and approach, of his vessel before the situation
becanme critical and collision was inevitable.

Incidentally, it nmay be noted that Article 18, Rule III,
(33 U.S.C. 203) specifically describes a whistle signal to be

sounded, if from any cause a vessel is in doubt

respecting the course or intention of another. The First Crcuit
Court of Appeals in the Otoman, 74 F. 316 held a vessel at fault
for not pronptly sounding the alarm signal when she failed to
understand the intentions of an opposing vessel.

In The Janes M Thonpson, 12 F. 189, Judge Addi son Brown
sitting in the District Court, said:

“I'n navigating a narrow stream checked with vessels on
ei ther hand, active diligence to avoid collisions and the
use of all avail able neans, including the giving of

pronpt signals in case of any apprehended dangers, are
anong the obvious and ordinary duties of navigation."
(Gting cases).
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V. The manner of maintaining a "proper |ookout" is
primarily addressed to the sound discretion of the
Mast er .

It is urged that Appellant was "exclusively engaged in
acting as | ookout, and thus it is beyond question that
t he standards were net."

Al t hough, for sone period of tinme Appellant had been keeping the
MARI E S. under "constant observation", he did not see the
collision; and he did not know when the overtaken vessel had
altered its course to the right. On Appellant's own statenent of
fact, he addressed his attention to another subject and noved from
a position where he had a clear view of the MARIE S. to anot her

pl ace where he coul d not possibly have kept the overtaken vessel
under "constant observation", because the hull of his own vessel
was between himand the MARIE S.

Accepting the contention as sound, it is very clear that the
facts in this case do not denonstrate Appellant's efficiency or
capability as a | ookout on the occasion. |In fact, Appellant,
acting as | ookout clearly violated the rule respecting "l ookouts on
vessel s in crowded waters" announced by the Suprene Court in 1871.

"The waters near the Gty of New York are at all tines
crowded with shipping. Navigation there is not unlike
the traveller threading his way through the mazes of a
forest, with the difference that nost of the objects to
be avoided are also in notion. The greatest care and
caution are necessary. The duty of the | ookout is of the
hi ghest i nportance. Upon nothing el se does the safety of

t hose concerned so nuch depend. A nonent's negligence

on his part may involve the |oss of his vessel with all
the property and the lives of all on board. The sane
consequences nmay ensue to the vessel with which his shal
collide. In the performance of this duty the | aw
requires indefatigable care and sl eepl ess vigilance. The
rigor of the requirenents rises according to the power
and speed of the vessel in question. It is applied with
full force to the steanshi ps bel onging to our conmerci al

marine. |If this were not so, there would be no safety
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for other vessels. **** |t is the duty of all courts
charged with the admnistration of this branch of our
jurisprudence, to give it the fullest effect whenever the
ci rcunstances are such as to call for its application.
Every doubt as to the performance of the duty, and the

ef fect of nonperformance, should be resol ved agai nst the
vessel sought to be incul pated until she vindicates
herself by testinony conclusive to the contrary."
(Underlineation supplied.) The Ariadne, 80 U S. (13
vall.) 475, 478, 479:

G ting:

The Louisiana v. Fisher, et al., 62 U S (21
How. ) 1;

Chanberlain v. Ward, 62 U S. 548, 570;

Genesee Chief, 53 U. S. (12 How.) 443, 462,

This case was followed in the Suprene Court as late as 1921 in
British Colunbia Co. v. Mylroie, 259 U S. 1,7. There Chief
Justice Taft observed:

“"The injunctions with respect to the necessity
for a | ookout devoting his whole attention to the

situati on ahead, contained in the opinions of

this court, are so nmany that it is hardly necessary
to refer to nore than one, that of the Ariadne, 13
VAl | . 475, ****",

So, while the nmanner of maintaining a "proper |ookout” nay
have been addressed to the sound discretion of this Appellant,
the unfortunate results obtained in this case do not refl ect
favorably or creditably upon either his discretion, as Master,
or his conpetency as | ookout.

VI. The Examner's failure to nmake specific findings.

| f the Exam ner erred in nmaking individual or
specific "Findings of Fact" under current requlations (46
CF.R 137.09-60) the error is not prejudicial or reversible.
The Federal Rules of Procedure have no application here; and
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the Attorney General's Manual (p.86) on the Adm nistrative
Procedure Act expressly states, respecting Sec. 8(b),:

VI,

VIITT.

"An agency which issues opinions in narrative and
expository formmay continue to do so w thout naking
separate findings of fact and concl usions of |aw.
However, such opinions nmust indicate the agency's
findings and concl usions on material issues of fact, |aw
or discretion with such specificity "as to advise the
parties and any review ng court of their record and | egal
basis.'"

The Order is grossly excessive.

In ny opinion, the Examner's Order in this case is
startlingly lenient. | find no reason to criticise or
nodi fy the term of suspension which has been ordered.

Equal application of the | aws.

Appel | ant suggests the "unfairness"” of the Coast Guard
whi ch has proceeded agai nst him but has taken no action
agai nst the conpul sory pilot.

The pilot here was acting under his state pilot's

| i cense, and therefore was anenable to discipline by the state
authorities provided in 3 Massachusetts Laws Anno. Ch. 103.
These authorities include the Pilot Conm ssioners and the
Bost on Marine Society, and penalties prescribed include
suspensi on and revocation of the license in question. Until

it is conclusively established that these authorities wll

t ake

no disciplinary action, any steps taken in that direction

by the Coast Guard would tend to nultiply possible suspension
orders - a procedure nore inequitable than that agai nst which

Appel

| ant now i nvei ghs. .

CONCLUSI ON

No good reason appears to warrant ny interference in this

case.
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ORDER

The Order of the Exam ner dated Boston, Massachusetts, on 28
Oct ober 1949 i s AFFI RVED.

M C. Ri chnond
Rear Admiral, United States Coast Guard
Act i ng Commandant

Dat ed at Washington, D. C., this 17th day of April, 1950
*x*%x*x  END OF DECI SION NO. 417 **x*x*
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