Appeal No. 401 - BASCOM PATTERSON v. US - 10 February, 1950.

In the Matter of Certificate of Service No. E-513127
| ssued to: BASCOM PATTERSON

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

401
BASCOM PATTERSON

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 26 Septenber, 1949, an Exami ner of the United States Coast
Guard at New York City, New York, revoked Certificate of Service
No. E-513127 issued to Bascom Patterson upon finding himguilty of
"“m sconduct" based upon a specification alleging in substance that
whil e serving on board the American SS Pl ONEER MAI L as utilityman,
under authority of the docunent above descri bed, on or about 23
June, 1949, he had in his possession certain narcotics, to wt:
marijuana, contrary to law, while said vessel was at Yonkers, New
Yor k.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Appell ant
was represented by counsel of his own selection. He entered a plea
of "not guilty" to the charge and specification.

After the Investigating Oficer and Appel l ant had presented
their opening statenments, certain stipulations were entered into.
It was stipulated that on 23 June, 1949, Appellant was serving as
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utilityman on board the PI ONEER MAI L, under authority of his duly

| ssued certificate; that on 23 June, 1949, Appellant had narijuana
I n his possession while the ship was at Yonkers, New York; and that
Appel l ant did not have a |icense fromany conpetent authority to
have marijuana in his possession.

At this point, the Investigating Oficer rested his case, and
the Exam ner stated that a prima facie case had been nade out.

I n defense, Appellant testified, under oath, in his own
behal f. The Investigating Oficer then introduced in evidence the
testinmony of a rebuttal w tness.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant, the Exam ner nade
findings of fact and found the charge "proved" by proof of the
specification. He entered an order revoking Appellant's
Certificate of Service No. E-513127 and all other valid |licenses,
certificates and docunents held by him

From that order, this appeal has been taken, and it is urged
t hat Appell ant had no know edge that the substance in his
possession was in fact marijuana; that the United States D strict
Court for the Southern District of New York di sm ssed the charges
against himfor this offense; that crimnal know edge or crim nal
intent is a necessary requisite to overcone the presunption of
| nnocence; and that it was concl usively denonstrated w t hout
contradi ction that Appellant did not have crimnal intent or
crimnal know edge or scienter that the "tobacco" possessed by him
was actually marijuana.

APPEARANCES: Selig Lenefsky, New York GCty, New York.

Based upon nmy exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 23 June, 1949, Appellant was serving as a nenber of the
crew in the capacity of utilityman on board the American SS Pl ONEER
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MAI L, under authority of Certificate of Service No. 513127, while
the said ship was at Yonkers, New York, after the conpletion of a
foreign voyage.

On this date, Custons Oficers canme on board the ship to
conduct a routine investigation. Appellant had previously declared
several articles in a Custom s Declaration but had failed to foll ow
this procedure with respect to a snmall package of "tobacco." Wen
Appel l ant was | eaving the ship on this date, he was approached by
one of the Custons O ficers who asked Appellant if he "had
anything." Upon receiving a negative reply, the officer searched
Appel | ant and found an envel ope, containing approxi mately 52 grains
of marijuana, in his blouse pocket. The officer asked Appell ant
what it was and he replied, "Marijuana." Appellant admtted that
he knew it was unlawful to have marijuana in his possession since
he had no |license to possess it nor had any transfer tax been paid
on it.

Subsequently, a conplaint against Appellant was filed in the
United States District Court for the Southern District of New York.
The conpl ai nt was di sm ssed on notion of the United States
Attorney. The reasons for that action are not reported in this
Record.

Appel l ant testified that he had purchased the "tobacco"” from
a vendor who cane aboard the ship in Manila during the nonth of
April, 1949. This peddler sold various articles and souvenirs to
the nmenbers of the crew. Appellant stated that he bought the
marijuana since he was told by the vendor that it was a very mld,
| nported Turkish tobacco. Appellant paid two pesos for the snall
package of marijuana and he al so bought a bl ouse, slippers and a
straw hat. The marijuana was in an envel ope which had no nanme on
it. The vendor had referred to this "tobacco" by a nane begi nni ng

wth the letter "C." Following the instructions of the vendor,
Appel | ant m xed sone of the marijuana with his regul ar tobacco and
snmoked two pipe fulls of this mxture while in Manila. It had a

dry taste and a very peculiar odor but Appellant stated that it did
not have any unusual effect on him

Appel lant is 26 years of age, and is single. He stated that
he supports his brother who is in nedical school and his father who
Is a preacher. He also said that he had never before in his life
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been arrested.

There is no record of any prior disciplinary action having
been taken against Appellant. It is established that he has been
going to sea as a nerchant seaman for approximately six and a half
years. A letter fromthe Executive Oficer on the Pl ONEER MAI L
states that Appellant was an efficient, responsible and
wel | - behaved worker; that he had not previously broken any of the
ship's rules or regulations; and that he would gl adly reenpl oy
Appellant if able to do so.

OPI NI ON

As has been repeatedly stated in many other narijuana cases,
the policy of revocation has been consistently adhered to when any
seaman i s found to have been associated with narcotics in any
manner. This position is necessary in order to conply with the
statutory nandate which nmakes it the duty of the Coast Guard to
protect Anerican crews and ships from any danger caused by the
abuse of docunents, certificates of service and |licenses issued to
seanen by the Coast Guard. Mere possession of marijuana is a
potential danger since it mght be used by its owner or other
menbers of the crew at any tinme. Consequently, possession alone is
considered to be a serious offense because of potential hazards on
shi pboard resulting fromits use by the possessor or by others.

Appel l ant admts that he had marijuana in his possession
aboard the ship but denies that he knew what it was until the
Custonms Oficer told him On the basis of this denial at the
heari ng, Appellant contends that it was concl usively shown w thout
contradiction that he had no know edge that the "tobacco" was in
fact marijuana. But this contention does not take into
consi deration the testinony of the reporter who recorded
Appel lant's interrogation before the Custons Agent. This reporter
testified that both her shorthand notes and the transcript nade
fromher notes definitely establish that Appellant hinself stated
during the course of the interrogation by the Custons Oficer that
t he envel ope contained marijuana. Since this evidence is an
adm ssion nmade by Appellant, it is sufficient to offset any attenpt
Appel | ant has made, by his testinony of |ack of scienter, to
overcone the Investigating Oficer's prima facie case.
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The "presunption of innocence" which originally attached to
Appel | ant was renoved by the stipulation that Appellant had
marijuana in his possession w thout proper authority. Fromthis
point, the burden was on Appellant to satisfactorily explain the
possession. As pointed out above, it is ny opinion that Appellant
failed in this respect.

Since this proceeding is not in the nature of a crim nal
prosecution, the dism ssal of the charges against Appellant in the
United States District Court for the Southern District of New York
s not in any way conclusive as to the outcone of renedial action
t aken by the Coast QGuard.

CONCLUSI ON

For these reasons, the O der of the Exam ner nust be
sust ai ned.

ORDER

The Order of the Exam ner dated 26 Septenber, 1949, shoul d be,
and it is, AFFIRMED.

Merlin O Neill
Vice Admral, United States Coast Guard
Conmandant

Dated at Washington, D. C, this 10th day of February, 1950.
****x*  END OF DECI SION NO 401 *****
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