Appeal No. 381 - FRANK W. QUINN v. US - 15 November, 1949.

In the Matter of License No. 42207
| ssued to: FRANK W QUI NN

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

381
FRANK W QUI NN

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

On 24 March, 1949, Appell ant appeared before an Exam ner of
the United States Coast Guard to answer a charge of m sconduct
supported by a single specification alleging that while serving as
Master of the Str. J.P. MORGAN, JR under authority of License No.
42207, he did on the norning of 23 June, 1948, while on a voyage
fromDuluth, Mnnesota, to a |ower Geat Lakes port wth a cargo of
iron ore, navigate said vessel in violation of Rule 15 of the | aws
relating to the navigation of vessels (Title 33 United States Code
272) in that he failed to navigate the Str. J.P. MORGAN, JR at a
noder ate speed during a period of lowvisibility between Devil's
| sland and Eagl e Harbor in Lake Superior.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Appell ant
was represented by counsel of his own choice and pl eaded "not
guilty" to the charge and specification.

The I nvestigating Oficer called the Chief Oficer, First
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Asst. Engi neer and | ookout who was on watch on the J.P. MORGAN, JR
when the incident under investigation occurred; Appellant testified
in his own behalf. Wen the hearing was concl uded, the Exam ner
found the charge and specification "proved" and entered an order
suspendi ng Appellant's license for a period of two years,- one year
outright from 15 June, 1949, and the second year on one year's
probati on comrenci ng 15 June, 1950.

Fromthat order, dated 14 June, 1949, this appeal has been
taken, and it is contended, generally, that the findings, opinion,
concl usion and order of the Exam ner are (1) contrary to the
evi dence, (2) contrary to the weight of the evidence, and (3)
contrary to | aw

Specifically, Appellant urges:

1. Fi ndi ngs of Fact Nos. 4, 5, 6, 9, 10, 14, 15 and 16 are
not supported by the evidence.

(a) Finding of Fact No. 4. Not relevant to the issues.
No verbal testinony regardi ng weat her conditions at
12: 30 a. m

(b) Finding of Fact No. 5: Practically all the tine
the visibility was in the neighborhood of 1 1/2 to
2 mles.

(c) Finding of Fact No. 6: No testinony to indicate
that nore than one vessel was in the vicinity.

(d) Finding of Fact No. 9: Appellant knew that the
CRETE was approaching fromthe MORGAN, JR 's |eft
and was a "burdened" vessel in a crossing
situation.

(e) Finding of Fact No. 10: No evidence in the record
that the Master heard fog signals at 6:09 a.m

(f) Finding of Fact No. 14: Testinony of Captain Quinn
was that he ordered the wheelsman to "left sone.”

(g) Finding of Fact No. 15: No evidence in the record
that the Master heard fog signals at 6:14 a.m

(h) Finding of Fact No. 16: Conpletely fails to take
I nto consideration the operation of the CRETE.

2. Finding of Fact No. 13 is contrary to | aw since the
crossing rule applies in "all weather."
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3. Fi ndi ngs of Fact Nos. 17 and 18 are contrary to the

evi dence.

(a) Finding of Fact No. 17: Oficial chart of Lake
Superior (ex. 1) shows that while the MORGAN, JR
was follow ng the recommended Lake Carriers
Associ ati on downbound course on Lake Superior no
aids to navigation could be sighted from3:59 a.m
until the tinme of collision.

(b) Finding of Fact No. 18: Not a scintilla of
evi dence to support the finding of wilful or wanton
acts.

4. Certain portions of the opinion of the Exam ner are not
supported by the evidence and are contrary to | aw.
(These points as excepted to are covered basically in
Appel l ant' s exceptions to the findings of fact supra.)

5. There is no evidence whatever to support the Exam ner's
statenments referring to the needl ess and i nexcusabl e
shoresi de pressure exerted against the Masters of ore
carriers.

6. The Exam ner's remarks regarding Rule 23, Geat Lakes
Pilot Rules have no bearing on the charge and
specification and are irrelevant and i mmateri al .

7. Exceptions are taken to the denial of Appellant's notion
made at the conclusion of the Governnent's case to
di sm ss the charge and specification, and to the deni al
of Appellant's notion nade at the conclusion of the
evidence to dism ss the charge and specification.

8. Exception is also taken to the order of the Exam ner for
the reason that it is not supported by the | aw or the
evi dence.

Based upon ny exam nation of the record in this case, | hereby

make the foll ow ng:

FI NDI NGS OF FACT

At all the tinmes hereinafter nentioned, Appellant was serving
as Master of the Str. J.P. MORGAN, JR, under authority of his duly
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| ssued License No. 42207.

On the norning of 23 June, 1948, the Str. J.P. MORGAN, JR
(hereinafter identified as MORGAN) was underway on Lake Superior on
a voyage fromDuluth, M nnesota, to a Lake Erie port carrying about
12,800 tons of iron ore (R 35) proceeding on the usual downbound
course recomended by the Lake Carriers Association (R 11, 135).
At 3:45 a.m the First Mate, Richard AL Grant, assuned the bridge
watch (R 10), at which tine the MORGAN was approximately 35 mles
east of Devil's Island (R 15) on a course of 078 true between
Devil's Island and Eagl e Har bor proceeding at a speed of 10-3/4
statute mles per hour over the ground (R 16). At that tine, the
chadburn was set at "full-speed,” (R 16) and remained in that
position until changed to "standby" at 6:12 a.m, and then to "full
speed astern” at 6:14 a.m At 5:48 a.m, the Mate overheard a
radi o- phone conversation between the Str. CRETE and the Str. J.C
WALLACE at which tine, the CRETE announced that she was on a course
fromJack-fish Bay, Ontario, to a point two mles off Devil's
Island (R 21-23). Several mnutes later, at 5:55 a.m, the Mite
overheard the CRETE tell the WALLACE that she had changed course
from?248 to 180 in order to get across the downbound course (R
23). At about 6:00 a.m, the Mate sent the | ookout to call
Appel l ant (R 20) who was then infornmed that "there was a boat
around sone place" (R 131). Appellant immedi ately proceeded to
the forecastle head and shortly thereafter went to the bridge,
arriving there at about 6:05 a.m (R 20) where he was inforned of
t he radi o- phone conversati ons between the CRETE and t he WALLACE.

Visibility during this period was variable, rangi ng on
occasion from 1000 feet to 2 or 2 1/4 mles, -wwth wsps of fog or
patches of varying density; intermttent fog (R 24-135). The
MORGAN was consistently blowng the regularly prescribed fog
signals for a steamvessel underway on the Geat Lakes (R 25). At
6: 09 a.m, Appellant called the CRETE by radi o- phone and i nfor ned
the CRETE that they would neet on the "one whistle" side (R 132).
At this sane tine, the Mate heard the fog signal of another vessel
on a bearing of approximately four points on the port bow (R 19).
At 6:12 a.m, the CRETE called the MORGAN, and stated that she
could not nake a "one whistle" crossing and would |ike "two
whi stles" (R 132). Appellant imediately rang a "standby" signal
to his engineroom (R 132), this being i medi ately preceded by
soundi ng the danger signal by the Mate (R 27). At this tine, the
Appel | ant ordered the wheel sman to "left sone" (R 132) or go "hard
| eft" to reduce the angle of contact, if collision occurred (R
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132). At 6:14 a.m, the Mate heard another fog signal on the port
bow (R 19) and because of the inm nent danger by the presence of
another ship in the vicinity (R 18) Appellant rang up full speed
astern on the MORGAN s engines (R 133). At 6:17 a.m, the MORGAN
collided wwth the CRETE,-the |latter vessel having appeared out of
the fog on the port side at a distance of about 1000 feet

approxi mately one mnute previously (R 31-106). The CRETE
collided wwth the MORGAN around the bluff of the port bow while on
a course virtually at right angles to that of the MORGAN. No
passi ng signals were ever sounded by either vessel before collision
occurred (R 19). There is testinony indicating that Appellant,

al t hough on deck from about 6:00 a.m did not "take over the

navi gati on of the vessel fromthe First Mate" until 6:12 a.m -
after the second conversation wth the CRETE (R 131).

After the collision, Appellant ordered his crew to abandon
ship (R 82) because the MORGAN had sustai ned such severe damage
t hat sinking seened inevitable (R 137). Appellant remained on the
MORGAN unti|l danger of sinking had passed; then the crew returned
and the vessel was brought into port.

PREFATORY DI SCUSSI ON

Before stating ny opinion on the nerits of this case, it seens
appropriate that sone comment be nmade respecting the several nmjor
poi nts enphasi zed by Appellant's brief.

Wt hout prolonging this discussion by a history of RS. 4450
fromdate of origin to the present tine, it is deened sufficient to
observe that the Arendnents of 1936 and 1937 (36 Stat. 1167; 49
Stat. 1381 and 50 Stat. 544) have so conpletely and thoroughly
changed its characteristics, nature, intent and purposes that
| nstead of being "penal” in nature (Benson v. Bulger, 251 F. 757,
Aff. 262 F. 929 - 9 CCA 1920) it becane "renedial"; and it has been
so treated by the Secretary of Commerce during his admnistration
of the Act as well as by the Commandant of the Coast Guard since
that function was transferred to this Agency by Executive O der
9083 dated 28 February, 1942.

Correspondi ngly, the Act has been considered one which falls
directly under the rules governing "adm nistrative practice and
procedure" rather than rules of practice and procedure applicable
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to civil, crimnal or quasi-crimnal cases. The published
regul ati ons pronul gated by the Secretary of Commerce and latterly
by the Commandant of the Coast Guard have officially recognized
this distinction and, insofar as practicable, have brought
proceedi ngs conducted under R S. 4450 (46 U. S.C. 239), as anended,
within the terns and provisions of the Adm nistrative Procedure Act
(5 U S.C 1001 et seq.).

Thus, while all applicable civil constitutional rights of a
person or persons involved in such (R S. 4450) proceedi ngs nust be
preserved and secured, it should be appreciated that any sanctions
avail able to the Coast Guard in the fulfillnment of its nmandatory,
statutory duty to protect as far as it is possible, the safety of
| ives and property on vessels of the American Merchant Marine, nay,
and will be invoked by the standards established for
"adm ni strative practice and procedure" - and no others.

It follows, therefore, that judicial rules and practice
requiring neticulous precision in pleading have no application to
t hese cases; nor is the standard of proof obtaining before a
judicial forumessential to establish a charge, and specifications
t hereunder, presented to a Coast Guard Examner. In the first
I nstance, it is sufficient to charge and particularize the faults,
etc. and to recite sufficient facts to informthe person or persons
whose marine docunents are under investigation that an adequate
def ense may be prepared and presented. In the second instance, it
IS not necessary to prove the allegations by a "preponderance of
t he evidence" or "beyond a reasonabl e doubt,"” but "substantial"”
evi dence alone will support an Exam ner's findings and order.

The "substantial evidence" rule has been aptly set forth in
t he cases of Jenkins & Reynolds Co. v. Al pena Portland Cenent
Co., 147 F. 641, 643; N.L.RB. v. Union Pacific Stages,
99 F. 2d. 153, 177; and Consolidated Edi son Co. of New York v.
N.L.RB., 305 U S 197, 229.

In Jenkins & Reynolds Co. v. Alpena Portland Cenent
Co., supra, the court stated:

"By " substantial evidence' is not neant that which goes
beyond a nere "scintilla" of evidence, since evidence nay
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go beyond a nere scintilla and not be substanti al

evi dence. Substantial evidence nust possess sonethi ng of
substance and rel evant consequence and not consi st of
vague, uncertain or irrelevant matter, not carrying the
quality of proof or having fitness to i nduce conviction.
Subst anti al evidence is such that reasonable nen may
differ as to whether it establishes plaintiff's case, and
I f all reasonable nen nust conclude that it does not
establish such case, then it is not substanti al

evi dence. "

In NNL.R B. v. Union Pacific Stages, supra, the court
st at ed:

" Substantial evidence' neans nore than a nere scintilla.
It nmeans that the one weighing the evidence takes into
consideration all the facts presented to himand all
reasonabl e i nferences, deductions and concl usi ons to be
drawn therefrom and, considering themin their entirety
and relation to each other, arrives at a fixed

concl usion. "

The Suprene Court of the United States in Consolidated
Edi son Co. of NY. v. NL.RB., supra, stated:

"“Substantial evidence' is nore than a nere scintilla, and
means such rel evant evidence as a reasonable m nd m ght accept
as adequate to support a conclusion.”

Apropos this subject generally, the follow ng comments of the
United States Suprene court clearly state the distinction to be
drawn between the adm nistrative agency disposition and judici al
di sposition of matters presented for determnation. |In the case of
Consol i dat ed Edi son Co. of New York v. National Labor

Rel ati ons Board, 305 U. S. 197, 229, the Court stated:

"The conpanies urge that the Board received renote

hearsay' and "nere runor'. The statute provides that
"the rules of evidence prevailing in courts of |aw and
equity shall not be controlling'. The obvious purpose of

this and simlar provisions is to free admnistrative
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boards fromthe conpul sion of technical rules so that the
mere adm ssion of matter which would be deened

I nconpetent in judicial proceedings would not invalidate
the adm nistrative order." (citing cases)

In the case of Helvering v. Mtchell, 303 U S. 391,
399, the Suprene Court stated:

"Renedi al sanctions nmay be varying types. One which is
characteristically free of the punitive crimnal el enent
I's revocation of a privilege voluntarily granted * * *,
Forfeiture of goods or their value and the paynent of
fixed or variable suns of noney are other sanctions which
have been recogni zed as enforceable by civil proceedi ngs
since the original revenue |law of 1789. Act of July 31,
1789, 1 Stat. 29, 47. 1In spite of their conparative
severity, such sanctions have been uphel d agai nst the
contention that they are essentially crimnal and subject
to the procedural rules governing crimnal prosecutions.”

Further el aboration on this subject was nmade by the Suprene
Court in the case of Federal Comruni cations Comm SSion V.

Pottsville Broadcasting Co., 309 U S. 134, 142, wherein the
Court Stat ed:

“Adm ni strative agenci es have powers thenselves to
initiate inquiry, or, when their authority is invoked, to
control the range of investigation in ascertaining what
Is to satisfy the requirenents of the public interest in
relation to the needs of vast regions and sonetines the
whol e nation in the enjoynent of facilities for
transportation, communication and other essential public
services. These differences in origin and function

precl ude whol esal e transpl antation of the rules of
procedure, trial, and review which have evol ved from

hi story and experience of courts. Thus, this Court has
recogni zed that bodies |ike the Interstate Comrerce

Comm ssion, into whose nold Congress has cast nore recent
adm ni strative agencies, "should not be too narrowy
constrained by technical rules as to the adm ssibility of
proof', should be free to fashion their own rul es of
procedure and to pursue nethods capable of permtting
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themto discharge their multitudi nous duties * * *,

Unl ess these vital differentiations between the functions
of judicial and adm nistrative tribunals are observed,
courts wll stray outside their province and read the

| aws of Congress through the distorting | enses of

| nappl i cabl e | egal doctrine.”

Appel | ant urges that a charge of "m sconduct” here is
| nproper. The legal distinction is drawn between "m sconduct” and
"negligence" or "inattention to duty” or "inconpetence." |
recogni ze such distinctions, and am di sposed to concede that a
charge of "negligence” would have stated the case nore aptly, but
on this record, it is ny opinion only a fine line of technical
i mport |ies between "m sconduct” and "negligence" or "inattention
to duty" - and here, the terns could be considered as synonynous,
I nt erchangeabl e or alternative without, in the [east, affecting
Appel l ant's accountability for his acts of comm ssion or om ssion

on the occasion under investigation. | find no sound basis for
di sturbing the Exam ner's order on this charge, although, as stated
above, | believe a nore appropriate designation of any fault

char ged agai nst Appell ant woul d have been preferably stated as
"negligence" or "inattention to duty."

Certainly, there is nothing in this record warranting a
finding that Appellant wantonly or maliciously contributed to the
collision. But "m sconduct” in this case is based upon the doing
of a wongful act or the failure to performproperly a duty which
Appel | ant was obligated to execute. A determnation of this
situation wll resolve Appellant's imunity or fault.

OPI NI ON

Appel lant's main argunents for reversal of the Exam ner's
order basically include the proposition that the MORGAN was
proceedi ng at a noderate speed in conpliance wwth Geat Lakes Rule
15, and that under the circunstances existing, Appellant was
justified in reversing the MORGAN s engi nes whil e proceedi ng at
full speed ahead.

G eat Lakes Rule 15 states as foll ows:
"Every vessel shall, in thick weather, by reason of fog,
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mst, falling snow, heavy rain storns, or other causes,
go at a noderate speed. A steam vessel hearing,
apparently not nore than four points fromright ahead,
the fog signal of another vessel shall at once reduce her
speed to bare steerageway, and navigate with caution
until the vessels shall have passed each other.

"The mandate contained in this rule that vessels shall go at a

noderate speed in thick weather is undoubtedly the first of all
safety neasures of the sea. 1In a very old case, the court held
t hat :
“"The requirenent that steaners in a fog go at a noderate
speed is not an arbitrary enactnent, but a statutory
recognition and application in a special case of the
uni versal rule which requires prudence and caution under
circunst ances of danger." (The Rhode I|sland, (1883)
17 F. 554)
I n defining "noderate speed” the United States Suprene Court has
sai d:

"She was bound, therefore, to observe unusual cauti on,
and to maintain only such a rate of speed as woul d enabl e
her to cone to a standstill, by reversing her engi nes at
full speed, before she should collide with a vessel which
she could see through the fog. This is the rule laid

down by this Court in the case of The Col orado, 91
U S 692, 702, citing The Europa, 2 Eng. Law & Eq.

557, 564, 14 Jurist pt. |, 627, and The Batavier, 40
Eng. Law & Eq. 19, 25 and 9 Moore, P.C 286."

The above definition of "noderate speed” is supported by nore
recent deci sions:

"It was a violation of the statutory requirenent of
noderate speed in fog for a vessel to travel at such
speed that she was unable to stop within the di stance her

captain could see ahead."” (The Southern Cross, 93
F.2d 297)
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“"Vessel nmust be under control so as to stop within the
di stance at which anot her vessel can be seen.” (The
Quirigua, 17 Fed. Supp. 311)

“I't is negligence for a vessel to proceed at such a speed

as Wwll not permt her to stop within the distance that
she can see ahead of her." (The Wl conbe, 19 Fed.
Supp. 874)

The District Court in New York in 1904 st ated:

"“A steanship nust be held in fault for a collision with
another in a fog, notwthstanding the clear fault of the
|atter in running at an excessive speed, where she was

| i kewi se mai ntaining an excessive speed.” (In re dyde
S.S. Co., 134 F. 95)

The testinony of the witnesses in this case gives no positive
indication as to the limt of visibility existing about the tine of
the collision. Variable as the visibility nmay have been, it is
clear that the lower Iimt of visibility was in the vicinity of
1000 feet. The Mate consistently estinmated the lower |imt of the
variable visibility in the vicinity of 1000 feet using such words
as "1000 feet to 1500 feet, wsps of fog," "could see at |east 1000
feet at the tine of the collision,” "least visibility 2 ship
| engths.” Appellant in his own testinony stated that the
visibility was variable with wisps of fog, that the visibility
woul d be 2 ship lengths and then one mle to one and one-half
mles. The |ookout, Young, testified that the CRETE appeared out
of the fog about one mnute prior to the collision. Conceding that
t he CRETE was making twelve mles per hour, this would place the
CRETE at a di stance of 1200 feet fromthe MORGAN when she first
appeared out of the fog. |In spite of the fact that visibility was
at times fromone and one-half to two mles, prudent and cauti ous
navi gati on shoul d have conpelled the MORGAN to proceed at a speed
whi ch woul d have enabled her to stop within the lower limt of the
visibility, nanely, 1000 feet. Appellant's own testinony indicates
t hat under sonmewhat simlar circunstances existing at the tine of
this collision a |later test of the reversing characteristics of the

MORGAN reveal ed that she did not cone to a conplete stop until she
had travelled a distance of 1800 feet. This clearly indicates that
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t he MORGAN was exceedi ng "noderate speed” under Great Lakes Rule
15. Appellant was on the bridge of the MORGAN at 6:05 a.m, 12
m nutes before the collision. Know ng that at | east one other
vessel was in the vicinity, had he then reduced the speed of his
vessel, this collision could and woul d have been averted.

There is no evidence that the Appellant personally heard the
fog signals fromthe CRETE, however, he had been told of the
signals heard by the Mate, and fromhis own conversation with the
CRETE at 6:09 (still 8 mnutes fromcollision), he was aware that
there was a vessel in the vicinity, and at that nonent prudent and
cauti ous navigation should have led hi mto have reduced the speed
of his vessel.

Counsel for the Appellant urge that Captain Quinn knew the

position of the CRETE, but this contention is not borne out by the
testi nony which nerely shows that Appellant knew that the CRETE was
on his port side on a course of 180. Appellant only had an

approxi mati on of the bearing of the CRETE and no assured know edge

of her distance away.

It is further urged that an agreenent was reached by
radi o- phone to a neeting "on the one whistle side." This is also
not borne out by the testinony which nerely indicates that
Appel | ant expressed a desire for the "one whistle" neeting and the
CRETE expressed the desire for a "two whistle" neeting. No
agreenent was ever reached, yet the MORGAN continued at the sane
speed. It nust be pointed out that regardl ess of any agreenent
made by radi o-phone, this procedure cannot be accepted as a
substitute for the statutory requirenents for passing signals to be
made. In this case, the record is void of any reference to passing
signal s sounded by either vessel.

| amof the firmconviction that under the circunstances in
this case, if the MORGAN had been proceeding at a "noderate speed"
i n conpliance with Geat Lakes Rule 15, and if the Appellant had
timely reduced the speed of his vessel to bare steerageway upon
being informed of the presence of the CRETE as required by Rule 15,
the collision could have been averted.

Appel | ant urges that he did not assune the navigation of the
MORGAN until 6:12 a.m and that fromthe tinme he took over the
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navi gation of the vessel his efforts were directed to getting the

way off the vessel in an effort to avoid the collision. | find
this position taken by the Appellant to be conpletely untenable in
view of the fact that the Appellant was on the bridge with the Mate
at 6:05. As occupied as the Captain nmay have been at this tine by
ot her details, | cannot accept the view that the responsibility for
t he safe navigation of the vessel did not rest upon himas soon

as he was apprised of the situation. Such a view as taken by the
Appellant is contrary to the traditional concepts of vessel
navi gat i on.

Here, because of reduced visibility, Appellant could not see,
but knew anot her vessel was on a course which crossed his own.
Certainly, if he knew the opposing vessel's position,

di stance off and speed and took no preventive action

until said vessel cane into sight 1000 feet distant, his failure to
reduce speed earlier borders upon crimnality. However, this
record does not devel op that he had such know edge. | amsatisfied
t hat when Appell ant placed the chadburn on stand-by at 6:12 a.m he
had anpl e reason to anticipate navigational conplications because

t he opposi ng vessel was not in sight.

Comi ng now to Appellant's various exceptions to the findings,
concl usi on, opinion and order entered by the Exam ner in this case:

Under the provisions of 46 U S. C. 239(g), | amauthorized to
alter or nodify any finding nmade prelimnary to ny consideration of
an appeal. | amalso directed to "recite the findings of fact”
upon which ny decision is based.

There is little doubt that certain "findings" of the Exam ner
were not fully supported by the evidence, but I am not convi nced
t hat Appel |l ant was substantially or irretrievably prejudiced
thereby. It is believed any errors appearing in the Examner's
findings and concl usi ons have been corrected by the findings of
fact stated herein. Therefore, so far as the Exam ner's findings
are inconsistent with ny findings, Appellant's exceptions are
sustained to Examner's Findings Nos. 4, 5, 6, 10, 15 and 18.
Appel l ant' s exceptions to Findings Nos. 9, 13, 14 and 16 are
overrul ed.

Appel l ant' s exception to the conclusion of law is overrul ed.
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| nsofar as the Examner's opinion is inconsistent with the
opi nion herein stated, Appellant's exceptions are sustained to
itenms (a) through (i). Exceptions (j) and (k) are sustained
wi t hout qualification. Exceptions to the Examner's rulings (a)
and (b) are overruled. Subject to that which appears hereinafter,
exception to the Examner's order is overrul ed.

| amfully conscious of the judicial practice to digress from
the nerits of a case and express opinions on subjects not at issue
nor necessary to a decision thereof. But | find little
justification for a Coast Guard Exam ner to indulge in such
practice, since his function is essentially to discover pertinent
facts of the matter before him and enter an order based upon those
facts. The opinion required by Coast Guard routine contenpl ates
fidelity in followng the record, and deviation therefrominto a
field of information foreign to the specific issues to be deci ded

shoul d be discouraged. |In ny opinion, the Exam ner's | anguage to
whi ch exception (j) is addressed violated this principle and served
no useful purpose toward a decision of this case. | trust no
repetition of this nature wll occur.

The sanme observations may be made concerning the Exam ner's
remar ks which are chall enged by exception (k). It should be borne
in mnd that the Pilot Rule attacked by the Exam ner is, with m nor
vari ations, based upon 33 U S. C. 288, Act of 8 February, 1895, c.
64, sec. 1, 28 Stat. 649. Attention is specifically directed to
t he date of enactnent.

CONCLUSI ON AND ORDER

There is substantial evidence to support any specification in
this case.

However, based upon ny appreciation of certain facts reveal ed
by the record, of which the Exam ner has taken notice, and in view
of the past good record of the Appellant, | hereby direct that the
order of the Exam ner dated 15 June, 1949, be MODIFIED to read
"That License No. 42207 and all other valid |icenses, docunents or
certificates now held by Frank W Quinn be, and the sane are hereby
suspended for a period of 12 nonths, the first two nonths outri ght
fromthe date of surrender of his current tenporary docunents, and
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the last ten nonths on probation." The order as MODIFIED is
AFFI RMVED.
J.F. FARLEY
Admral, United States Coast Guard
Commandant

Dat ed at Washington, D.C., this 15th day of Nov., 1949.
***x%  END OF DECI SION NO 381 *****
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