Appeal No. 362B - HARRY H. MILLER v. US - 14 November, 1949.

In the Matter of License No. 73936
| ssued to: HARRY H M LLER

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

362B
HARRY H M LLER

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

On 28 and 29 March, 1949, the Appell ant appeared before an
Exam ner of the United States Coast Guard at Detroit, Mchigan, to
answer a charge of negligence supported by the foll ow ng
speci fications:

1. In that you, while serving as Master and in charge of

navi gati on on board a nerchant vessel of the United
States, the SS EDWARD N. SAUNDERS, JR., under authority
of your duly issued License did, on or about 8 August,
1948, bei ng underway and downbound in Detroit River,
neglect and fail to establish a passing agreenent with

t he upbound and oncom ng SS DETRO T, as is required by
Sec. 322.4 of the Pilot Rules for the Geat Lakes; also
Rule 24 (28 Stat. 645-650, as anended; 33 U S. C. 241-294)
before continui ng your downbound course in Detroit River,
and t hrough such neglect, did contribute to the collision
of SS EDWARD N. SAUNDERS, JR. and SS DETRA T, t hat
occurred in Detroit R ver at or about 2310 Eastern
Standard Tine, 8 August, 1948.
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2. In that you, while serving as above stated, did neglect
to sl ow dowmn SS EDWARD N. SAUNDERS, JR., which was deeply
| aden and proceeding with the current of the river, to a
noder ate speed, according to the circunstances, when
neeti ng the upbound and oncomng SS DETRO T and SS JOHN
M MKERCHEY, said upbound steaners being at that tine
approxi mately abreast of each other, and through such
negl ect did contribute to the collision of SS EDWARD N.
SAUNDERS, JR and SS DETRO T that occurred in Detroit
Ri ver at or about 2310 Eastern Standard Tinme, 8 August,
1948.

3. In that you, while serving as above stated, and the SS
EDWARD N. SAUNDERS, JR , being underway and the
descendi ng steaner in Detroit R ver and neeting the
upbound and oncomng SS DETRO T and SS JOHN M M KERCHEY,
sai d upbound steaners being at that tinme approxi mately
abreast of each other, and you having the right to el ect
whi ch side you woul d take did neglect and fail to
exerci se precaution or prudent seamanship, in exercising
your right of election and through such neglect did
contribute to the collision of SS EDWARD N. SAUNDERS, JR
and SS DETRO T that occurred in Detroit R ver at or about
2310 Eastern Standard Tine, 8 August, 1948.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs, the possible consequences of the hearing
and all the rights to which the person charged is entitled.
Appel | ant was represented by counsel of his own choice and he
pl eaded "not quilty" to each of the three specifications and the
charge. The Investigating Oficer rested his case after six of his
subpoenaed wi tnesses had testified. Thereupon, counsel for the
person charged nade notions to dismss all three of the
speci fication on the grounds that the evidence did not support the
charge. The Exami ner granted the notion to dismss the first
specification but denied the notions with respect to the other two
specifications. Wen the Investigating Oficer and Appellant's
counsel had conpleted their closing argunents, the Exam ner
reserved decision until he had an opportunity to reviewthe
evidence. In his decision, dated 6 April, 1949, the Exam ner found
the second and third specifications and the charge "proved" and
entered an order suspending Appellant's |icense for one year - two
nont hs outright suspension and the balance of ten nonths to be on
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two years' probation. The Exam ner stated in his decision that the
notion to dismss the first specification had been granted because
the specification "is too conprehensive inits terns to afford the
person charged an understanding of the nature of his alleged

of fense, and to allow himproperly to prepare his defense."

Appel | ant has been issued a tenporary |icense pending
determ nation of the appeal. There is no record of any previous
di sci plinary action having been taken against the Appellant by the
Coast Cuard.

An appeal fromthis order has been taken in which it is

contended that:

A. The Exam ner erred in failing to dismss the second
specification, and in finding this specification proved,
because the evidence does not prove that Appellant was
guilty of negligence as a result of the all eged offense
of neglecting to slow his ship to a noderate speed, under
t he circunstances, when neeting two upbound and oncom ng
shi ps approxi mately abreast of each ot her.

1. The evidence in the record does not support all of the
findings made by the Exam ner. Sone of the findings are
based on evidence received in a subsequent hearing
I nvol ving the alleged negligence of the Master of the
other ship in the collision.

2. The evidence in the record establishes the facts that
Appel | ant obeyed all rules and regulations as well as all
the requi renents of prudent seamanship; that he did
noderate the speed of his ship; and that he would have
had a wi de, clear channel to pass between the two ships
I f both of the latter had acted |awfully.

3. There is no basis for the Investigating Oficer's
presunpti on of negligence, based on i nmobderate speed,
sinply because a collision did result; but there is a
presunption in Appellant's favor that other vessels wll
mai ntain their proper course and otherw se act lawfully.
This specification is a result of the Investigating
O ficer's mstaken concept as to the position of the
t hree ships before the collision.

4. The regul ati ons and cases require that a specification
must set forth the facts which formthe basis of the
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charge. Hence, findings of fact that Appellant failed to
sound t he danger signal and that he shoul d have stopped
under certain circunstances are not sufficient to support
t he specification since neither these om ssions nor the
circunstances required are alleged in the present

speci fication.

5. Summarily, only sone of the findings of fact are
supported by the evidence in this record and such
findings are not sufficient to support the second
specification. Hence, Appellant is not guilty of a
negl i gence charge based on this specification.

B. The Exam ner erred in failing to dismss the third
specification as his own findings of fact establish that
the offense of failing to foll ow prudent seamanship in
exercising his right of election as to which passing
signal to use was not proved.

1. The theory which pronpted the Investigating Oficer to
draft the third specification was based on m staken
assunptions that the two upbound ships were nuch cl oser
t oget her than the evidence bears out.

2. The Exam ner found that the ship with which Appellant's
ship collided was over a half mle distant and well to
starboard of Appellant's ship when the starboard passing
signal was properly sounded fromthe latter.

3. Therefore, the findings of fact establish affirmatively
that the proper signal was used by Appellant.
C. I rrespective of what the result m ght have been had the

specifications been different, the fact renains that
Appel I ant could not be fairly found guilty, under the
evi dence adduced at the hearing, of the offenses set
forth in the specifications used herein.

Appel l ant has the right to retain his license until the
Exam ning O ficer is convinced beyond a reasonabl e doubt
by conpetent evidence that the charges preferred agai nst
hi m have been proved. The conviction of Appellant cannot
be justified and should be set aside.

FI NDI NGS OF FACT

On or about 8 an 9 August, 1948, Appellant was serving, under
authority of his duly issued License No. 73936, as Master of the
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American SS EDWARD N. SAUNDERS, JR., which was carrying a cargo of
iron ore and was downbound on the Detroit River proceeding from

Dul uth, M nnesota, to Cleveland, Chio. On the night of 8 August,
1948, the weather was clear, visibility excellent and the Detroit
River was well lighted in the vicinity of the Anbassador Bridge and
the New York Central Railroad tunnel, both of which cross the river
bet ween Detroit and W ndsor.

At approximately 11:00 P.M Eastern Standard Ti ne on 8 August,
1948, the carferry DETROT |left her slip on the American shore
about 1400 feet easterly of the Anbassador bridge. The DETRO T was
upbound and heading for a termnal in Wndsor, less than two mles
di stant across the river, with a | oad of freight cars.

At approximately 11:05 P.M Eastern Standard Tinme on 8 August,
1948, the upbound tug BARKHAMSTEAD passed the SAUNDERS about a mle
and a hal f above the Anbassador Bridge (3,000 feet above the New
York Central Railroad tunnel). The SAUNDERS bl ew a one bl ast
passi ng signal and the BARKHAMSTEAD answered with one blast. At
that tinme, the SAUNDERS was in the mddle of the river. There was
anot her downbound ship astern of the SAUNDERS and the SS JOHN M
McKERCHEY was upbound approxi mately abeam of the DETRO T and about
200 feet fromthe Canadi an shore.

The DETRO T sounded a one bl ast passing whistle signal for the
SAUNDERS. Shortly thereafter, and while approxi mately 1500 feet
above the New York Central Railroad tunnel and still in the mddle
of the river, the SAUNDERS sounded a two bl ast passing whistle
signal for the DETROT. At this tine the DETRO T was about 1700
feet below the said tunnel and both of the DETRO T's side lights
were visible to the SAUNDERS, bearing about two points off the
st arboard bow of the SAUNDERS. The SAUNDERS had previously checked
to half speed - about 8 mles per hour. There is no evidence in
the record as to the speed being nade by the DETRO T.

The DETRO T renmained to the starboard of the SAUNDERS at all
times prior to the collision of the two ships. There is no
evidence as to any changes of course by the DETRO T or changes of
speed by the SAUNDERS or the DETRO T; but there is evidence that
t he SAUNDERS nmi ntai ned a steady course up to the tine of the
col |l i sion.
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The SAUNDERS repeated the two bl ast signal upon receiving no
answering signal fromthe DETROT. Shortly thereafter, at 11:10
P.M Eastern Standard Tine, the two ships collided at a position
approximately in the mddle of the river over the New York Central
Rai |l road tunnel. The MKERCHEY was abeam of the two ships and
still about 200 feet off the Canadi an shore. The port bow of the
DETRO T struck the starboard bow of the SAUNDERS. The channel at
this point is about 1800 feet w de.

No testinmony was submtted by any person who was aboard either
t he SAUNDERS or the DETRO T. All testinony bearing on the
collision was given by the Investigating Oficer's wtnesses from
t he BARKHAMSTEAD and McKERCHEY.

OPI NI ON

Appel l ant's contention that the Exam ner was in error by
concluding that the third specification was proved is sustai ned.
According to Pilot Rule 24 for the Geat Lakes, the Appellant was
entitled to el ect which passing signal to use because his vessel,

t he SAUNDERS, was the descendi ng one. The Exam ner found that the
SAUNDERS "properly initiated a two whistle passing wwth the DETRO T
* * * peing at least a half-mle away fromthe DETRO T" (Fi ndi ng of
Fact No. 13); and that the DETROT was "well to starboard of the
SAUNDERS" at this tinme. (Finding of Fact #10) Faced with these
findings of fact, it is difficult to understand by what reasoning

t he Appellant was found guilty of the third specification. In
fact, Appellant's argunent that the above findings of fact actually
prove that the Master of the SAUNDERS di d exercise prudent
seamanship in his election seens to be perfectly valid although
quite unusual. Since these two findings of fact are supported by

t he evidence and as there were no findings of fact nade which
contradict these two so as to support the conclusion that the
specification is proved, it is nmy opinion that the inconpatible
nature of the findings and conclusion drawn, with respect to the
third specification, require that the latter be found "not proved."

Since the first specification was dism ssed by the Exam ner,
Appellant's quilt, or innocence, of negligence depends upon the
suf ficiency, or inadequacy, of the second specification. After
carefully review ng Appellant's | engthy discussion of this
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specification as outlined above, | am convinced that Appellant's
argunents, although believed to be partially sound, are not
sufficient to overcone the well-founded concl usion that Appell ant
was guilty of negligence based upon this specification.

Before going farther, it should be pointed out that Appell ant
I s under the m staken belief that he should not be found guilty
until the charge has been proven "beyond a reasonabl e doubt."

Both the Adm nistrative Procedure Act (section 7(c)) and the
regul ati ons pronul gated pursuant thereto (46 C F.R 137.21-5) state
t hat the decision nust be supported by "reliable, probative and
substanti al evidence." Hence, the burden of proof is not as great
as has been suggested by Appell ant.

Appel l ant's contention (Point A(1l), ny opinion) that the
evidence in the record is not sufficient to support all of the
findings made by the Exam ner is not a persuasive argunent for
reversal. The findings of fact in ny opinion (supra) are based
wholly on the hearing record of this proceeding and none other. A
conparison of ny findings with those of the Exam ner discloses the
foll ow ng di screpanci es:

1. Finding No. 3: The tinme of collision was 12:10 EDT and

not 12:30 EDT.

2. Finding No.4: The two ships collided approximately in
the m ddle of the river over the tunnel and not 400 feet
of f the Canadi an shore. The forner position is
substanti ated by the testinony of wtnesses who saw t he
col l'ision occur.

3. Finding No. 5: The passing occurred at 12: 05 EDT and not
at 12:10 EDT. Exhibit Il indicates a different |ocation
than is specified in Finding No. 5.

4. Finding No.11l: This ultimate finding is not supported by
t he evidence and is not plausible under the
circunstances. No w tnesses appeared fromthe DETROT to
explain any interpretation there of signals sounded by
t he SAUNDERS.

5. Fi ndi ng No.18: The evidence supports the finding as to
t he speed of the SAUNDERS (8 M P.H. ). The concl usion
t hat such speed was excessive under the circunstances is
sufficient to support the second specification and charge
of negligence if it is, in turn, supported by the law in
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cases under simlar circunstances. This wll be
di scussed i nfra.

My authority to alter or nodify any findings of the Exam ner
is contained in the Adm nistrative Procedure Act, section 8(a) and
46 Code of Federal Regul ations 137.11-10.

From the above, it can be seen that the only issue of nmmjor
| nportance is to determ ne whether the Exam ner's "Finding of Fact
#18" is justified by the record. Although there are slight
di screpanci es between the Exam ner's findings of fact and m ne,
Appel | ant was adequately inforned so as to permt himproperly to
prepare his appeal.

Appel | ant al so argues (Point A(2), nmy opinion) that the
evi dence shows he obeyed all rules and requirenent requisite for
himto observe in view of the fact that he had a clear, w de
channel to pass between the two oncom ng ships. Wth this, |
cannot agree.

In collision law liability is predicated upon fault. The
technique for determning fault is to set up to set up navigation
rul es which prescribe action or nonaction in the particul ar
I nstance and make the vessel which was not obeying the rules
excul pate itself. |If a ship at the tinme of a collisionis in
actual violation of a statutory rule intended to prevent
collisions, it is a reasonable presunption that this fault was a
contributory cause of the disaster, and the burden rests upon the
ship of showing affirmatively that her fault could not have been

one of the causes of the collision. The Pennsylvania, 19 Wall.

125, 136. Since "fault" is anal ogous to "negligence," the above
applies equally with respect to a charge of negligence by the Coast
GQuard except that there m ght conceivably be "negligence" which
does not contenplate a violation of any navigation rule.

The above prefatory remarks are sufficient to associate the
| nvestigating Oficer's repeated statenents that the charge is
negl i gence and not the violation of any specific rule with the
Appel l ant's contention that he was not gquilty of negligence if he
obeyed all pertinent rules and regulations. The obvi ous concl usion
Is that Appellant was guilty of negligence if he violated any of
the rules or regul ati ons under which he was acting while navigating
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on the Detroit River. It was not necessary to allege the violation
of any specific rule since negligence is usually inherently based
on such a violation. It was sufficient that the specification set
out the facts formng the basis of the charge, i.e., "did neglect

to slow to a noderate speed, according to the circunstances, when
neeti ng the upbound and oncomng SS DETRO T and SS JOHN McKERCHEY. "

Appel | ant assunes that he is not guilty because there is no
specific requirenent that a downbound vessel reduce speed sinply
because she is neeting two upbound vessel s abreast of each other in
the Detroit River. This assunption does not take into
consi deration the circunstances here present. Admttedly, the
situation woul d have been quite different if the DETROT and the
McKERCHEY had both been on parallel courses with the SAUNDERS. But
t he evi dence discloses that the DETRO T was cutting across the
river on a collision course with the SAUNDERS. This woul d
necessarily create a dangerous situation regardl ess of the presence
of the McKERCHEY and the latter's proximty could only enhance the
danger. Under these circunstances, Appellant violated nore than
one of the "Pilot Rules for the G eat Lakes" by not slackening the
speed of the SAUNDERS.

Appel | ant did sound the proper passing whistle signal and it
was di sregarded by the DETRO T. But, in connection with Pilot Rule

26, it was held The New York (1899), 175 U.S. 187 that:
“"Nothing is better settled than that, if a steaner is

approachi ng anot her vessel which has di sregarded her

signals, or whose position or novenents are uncertain, she
I's bound to stop until her course be ascertained with
certainty.

* * * The | esson that steamvessels nust stop their engines in
t he presence of danger, or even anticipated danger, is a hard
one to learn; but the failure to do so has been the cause of

t he condemation of so many vessels that it would seemt hat

t hese repeated adnonitions nust ultimtely have sone effect.
We cannot i npress upon the masters of steam vessels too

i nsistently the necessity of caution in passing or crossing
the course of other vessels in constricted channels.”

Wth regard to this sane rule, it has been held that both
vessels were guilty of negligence even though passing agreenents
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were made (which is not true in this case) and only one of the
shi ps took a course inconsistent with the agreenent. |n one of

t hese cases, the Master of a downbound ship on the Detroit R ver
was found guilty because he had not reduced speed while attenpting

to pass another vessel with which his ship collided. Argo S S
Co. v. Buffalo S.S. Co. (C.C.A Mch. 1915) 223 Fed. 581.

The case of The Louis Dole (D.C. I11l. 1870) Fed. Cas. No. 8,534
states that a failure to answer a second signal will not justify
the signaling vessel in proceeding as if the other had yiel ded her
course, even though the latter is in the wong place and on the
wrong course, and she nust proceed cautiously.

In a case simlar to this one, both vessels were held at fault
for proceeding after the upbound vessel refused to answer the
passi ng signal sounded by the downbound ship. The SENATOR was
downbound on the St. Mary's River and sounded two two-blast whistle
signals directed at the REAM whi ch was upbound and proceedi ng
directly across the course of the SENATOR The REAM sounded t he
danger signal but the SENATOR remai ned on the sanme course w thout
any change in speed. It was held that the rule for passing
agreenents by signal, or for checking or stopping in lieu thereof,

was applicable. The Norman B. Ream (C.C. A Ws. 1918) 252 Fed.
4009.

Even when there is a privileged vessel (which is required to
hold its course and speed) involved in a collision, it is well
established that such a vessel nust sonetines abuse the course and
speed rule in order to remain blaneless. In another Detroit River
passing case, it was said that the fact that a vessel is entitled
to hold her course and speed does not excuse her from adopting such
precautions as may be necessary to prevent a collision in case
there is a distinct indication that the obligated vessel is about
to fail in her duty; and this clearly applies to a vessel going

Wi th the stream when passing involves danger of collision. The
New York (1899), 175 U. S. 187.

Again, The Anerica (1875), 92 U S. 432, is authority for
the statenent that a departure fromthe general rules is not only
al l owed in sone cases, but when observance of a rule would plainly
tend to bring about a collision and departure fromthe rule would

files////hgsms-l awdb/users/K nowl edgeM anagement.... %208 %620R%20305%620-9620678/362B%20-%20M I L L ER.htm (10 of 16) [02/10/2011 1:54:58 PM]



Appeal No. 362B - HARRY H. MILLER v. US - 14 November, 1949.

avoid it, departure becones a duty. This case states further that

a vessel is in fault where a blind adherence to the rule, that she

shal | keep her course and speed, necessarily results in a collision
whi ch a change woul d probably have avert ed.

Consi dering the above cases in connection with Pilot Rule 26
and renenbering that Appellant nay properly be found guilty of
negligence if the failure to noderate speed viol ates any pertinent
rule, it is ny opinion that the Exam ner's finding of "quilty" was
correct and was correct and was based upon the second specification
whi ch is supported by the evidence.

It al so appears that by failing to sufficiently slacken the
speed of his ship, Appellant violated the Great Lakes Pilot Rules
27 and 28 which specify that action shall be taken when required by
"special circunstances.”

In the case of The Kingston (D.C N Y.1909), 173 Fed. 992,
the privileged vessel, KINGSTON, was held to have been guilty of
contributory fault in that she maintai ned an excessive speed of 10
MP.H when it becane apparent that the TI TANI A was bei ng
negligently navigated. The rule which requires the privileged of
two vessels to keep her course and speed was said to be subject to
exception by the terns of Rules 27 and 28, where speci al
ci rcunst ances demand a departure fromRule 20 in order to avoid
danger of collision. There were reasonably clear indications that
the TI TANI A woul d probably omt conform ng to her duty. Since
there was danger of a collision, the KINGSTON should not have
i gnored Rules 27 and 28 but should have reduced speed in the
exerci se of good seamanship. Simlarly, the SAUNDERS was obli gated
to noderate her speed when she observed the behavior of the
DETRA T.

Anot her case in point is The Manitoba (1886), 122 U. S. 97.
The COVET and the MANI TOBA were on nearly parallel opposite, but
slightly converging, courses and their speeds were 9 and 11 M P. H.
Al t hough the COVET was at fault, the relative courses of the
vessel s, the bearing of their lights and the manifest uncertainty
as to the intentions of the COVET, in connection with all the
surroundi ng circunstances, called for the closest watch and the
hi ghest degree of diligence on the part of each with reference to
t he novenents of the other. Despite the fact that the COVET was
clearly at fault, the MANI TOBA was held to have been in fault also
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for not slowng until too late. The proxi mate cause of this

col lision on Lake Superior was a | ate change of course by the
COVET. Hence, it is seen that even flagrant fault commtted by one
of the vessels wll not excuse the other from adopting every
reasonabl e and practical precaution to prevent a collision.

The obligation to slacken speed arises in cases of constant or
conti nuous approach on convergi ng cour ses.

The speed of the SAUNDERS was approximately 8 MP.H It has
been stated that 3 MP.H was an excessive speed on a river during
t he season of navigation and when the river was crowded wi th ot her

craft. The Buckeye (D.C. 111. 1881), 9 Fed. 666. The evi dence
di scl oses that there was considerable traffic on the Detroit River
in the vicinity of the collision on the date in question.

In view of the fact that the presence of the McKERCHEY is not
material in this case, the significance of Pittsburg S.S. Co. v.

Kell ey Island Linme and Transport Conpany, 72 F. Supp. 256, as
cited by Appellant is uninportant. |In addition, the colliding
ships in the latter case had established a passi ng agreenent
between them As nentioned before, there was no passi ng agreenent
bet ween t he SAUNDERS and the DETRO T.

It is true that there nust be i medi ate danger before these
"special circunstances"” rules are invoked and before it becones
mandatory that the ordinary requirenents are no |longer to be
conplied wwth. No such "special circunstances" are present if an
| npendi ng danger is too distant to be considered i mmedi ate. But,
in this case, there is no indication that Appellant nade any
attenpt to reduce the speed of the SAUNDERS, or to take any other
precautionary neasures, at any point between the tinme the first
t wo- bl ast whi stle signal was sounded and the tinme of the collision.
Even a privil eged vessel, which is required to hold its course and
speed as long as it is possible for the other vessel to conform
wWth the rules in tinme to escape collision, is required to invoke
the "special circunstances" rules at that point where danger of
collision becones so immnent that it can only be avoided by the
privileged vessel departing fromthe rule which had governed its
course until that tinme. Failure to act at this point wll nake
both vessels liable. Continued adherence to a definite rule, when

such adherence invites collision, is culpable fault. The
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Sunnyside, 91 U S. 208, 222. ddearly, Appellant should have

I nvoked the "special circunstances” rules and taken steps to

consi derably reduce his ship's speed at sone tine prior to the tine
of the collision.

Appel  ant further contends (Point A(3), ny opinion) that the
specification is defective because it is based on the Investigating
O ficer's incorrect assunptions as to the position of the ships,
and the necessarily resultant negligence of Appellant (for not
reduci ng the speed of his ship) since there was a colli sion.

As nentioned before, any m staken assunptions which m ght have
been nade, with respect to the di stance between the upbound DETRO T
and the upbound McKERCHEY, are immterial so |long as the
specification is sufficiently clear to inform Appellant as to the
of fense he is charged wth; and so long as the evidence supports
the specification. These requirenents have been satisfied. From
the point of view of the width of the channel between the two
upbound vessels, the speed of the SAUNDERS seens not to have been
excessive; but the continued collision courses of the DETRO T and
t he SAUNDERS i ndi cate that the speed of the SAUNDERS was excessi ve.

This conclusion is not based, as is contended by Appellant, on
t he presunption that Appellant necessarily was negligent because
there was a collision. A collision is not conclusive evidence of
negl i gence but the fact that there was a collision nakes it
perfectly clear that there nust have been danger of a collision.
Since there was danger of a collision and Appellant did not observe
t he hi ghest degree of caution to avoid it, he was negligent. He
woul d have been equally guilty of negligence if there had been
"danger of a collision" and no subsequent collision but such a case
woul d be nore difficult to prove because the absence of a collision
woul d often make it difficult to establish the fact that there had
been "danger of a collision.” Hence, the Investigating Oficer's
argunent that the collision nade it evident that Appellant was
required to have proceeded with extrenme caution is perfectly
| egi ti nat e.

Appel |l ant correctly contends (Point A(3), ny opinion) that
there is a presunption in his favor that, under the circunstances
in a case of this nature, each of two approaching vessels has the
right to presune that the other vessel wll act [awfully.
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Generally, this is true. But beyond a certain point, this
presunption also is affected by the "special circunstances”

I nvol ved. Appellant has cited Lake Erie Transportation Conpany

v. Glchrist Transportation Co., 142 Fed. 89, to illustrate this
presunption. But in this sane case, it was al so stated:

"That every vessel when approaching another so as to
i nvolve risk of collision shall slacken her speed, or
stop or reverse, if necessary, is plain elenentary |aw. "

Thus, it is repeatedly brought out that all the navigation
rules pertinent to a given situation are to be construed together
and whil e each of two approaching vessels has the right to expect
the other to navigate in accordance wth the rules, when it becones
evident that either is not so doing, it is the duty of the other to
navi gate accordi ngly and take such neasures as nay seem necessary

to avoid a collision. United States v. Erie Railroad Co.

(CCA Mch. 1909), 172 Fed. 50. 1In the latter case, the Master
was held to be at fault for not having taken precautions required
by the "special circunstances."

The case of The M I waukee (1871), Fed. Cas. No. 9, 626,
al so makes it clear that the fault of the DETRO T does not excuse
the Appellant. There was a collision between the M LWAUKEE and t he
LAC LA BELLE on the St. Cair River. The latter ship sounded one
bl ast for a port to port passing but the M LWAUKEE persisted in
attenpting to negotiate an unaut horized starboard to starboard
passi ng, an action which primarily caused the collision. The LAC
LA BELLE contended that since she had signal ed properly she was
justified in assumng there was no risk of collision, as collision
coul d not have occurred but for the wongful act of the M LWAUKEE.
But the court found the LAC LA BELLE at fault also and used the
foll ow ng | anguage:

"* * * R sk of collision begins the very nonent when
two vessel s have approached so near each other and upon
such courses that by departure fromthe rules of

navi gati on, whet her fromwant of good seamanship,

acci dent, m stake, m sapprehension of signals, or

ot herwi se, a collision mght be brought about. It is
true that prima facie each man has a right to assune that
the other will obey the law. But this does not justify
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either in shutting his eyes to what the other nay
actually do, or in omtting to do what he can to avoid an
accident nmade inmm nent by the acts of the other. | say
the right above spoken of is prima facie nerely, because
it is well known that departure fromthe [aw not only
may, but does, take place, and often. Ri sk of collision
may be said to begin the nonent the two vessels have
approached each other so near that a collision mght be
br ought about by any such departure and continues up to
t he nonent when they have so far progressed that no such
result can ensue. But independently of this, the idea
that there was no risk of collision is fully exploded by
the fact that there was a collision.”

It is ny opinion that Appellant's Point A(4) above is well
taken so far as it concerns his argunent that the finding of
"guilty" may not be based upon the findings of fact that he fail ed
to sound the danger signal and that he should have stopped the
SAUNDERS. Failure to do these two things was not nentioned in the
second specification and, therefore, such findings nmay not be used
to support the specification. But it is alleged in the second
specification that Appellant "did neglect to slow* * * to a
noder ate speed, according to the circunstances” and it was found
that "up until the collision, the SAUNDERS was traveling 8 mles
per hour, excessive speed under the circunstances” (Finding of
Fact No. 18). It is certainly obvious that the latter finding of
fact is sufficient to support the specification.

Al so, since the specification states "according to the

ci rcunst ances" and does not state that there was a violation of any
specific rule, Appellant cannot |limt the required proof of the
“circunstances" to the "circunstances" nentioned in Rule 26 or any
ot her specific rule or regulation. |In fact, the "circunstances"”
required by Rules 27 and 28 are not any nore specific than the
“circunstances" alleged in the second specification.

CONCLUSI ON

In conclusion, and in reply to Appellant's Points A(5) and C
(nmy opinion), I amconvinced that the Appellant was properly found
guilty of the offense alleged in the second specification and the
charge. The findings of fact in this record are supported by the
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evi dence except as has been otherw se noted. Based on those
findings of fact which are properly in the record and the | awf ul

obl i gations of those operating under such circunstances, the

concl usion that Appellant was guilty of negligence in this case is
wholly justified. The wording of the second specification is broad
enough to enconpass all the pertinent rules, regul ations and

requi renents of good seamanship; but, at the sanme tine, it is
sufficiently limted to | eave no doubt as to the specific offense
wi th which Appellant is being charged.

ORDER

The order of the Exam ner dated 6 April, 1949, should be, and
it is, AFFIRVED. In accordance with existing policy, the
suspensi on ordered shall commence to run upon the expiration of the
tenporary |icense which has been issued to Appellant.

J. F. FARLEY
Admral, United States Coast Guard
Conmmandant

Dat ed at Washington, D.C., this 14th day of Novenber, 1949.
***x*  END OF DECI SION NO. 362B *****
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