Appeal No. 359 - WILLIAM KASZUBSKI v. US - 9 September, 1949.

In the Matter of Certificate of Service No. E-452998
| ssued to: WLLI AM KASZUBSKI

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

359
W LLI AM KASZUBSKI

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

On 7 April, 1949, Appellant appeared before an Exam ner of the
United States Coast Guard at New York City to answer a charge of
"m sconduct" supported by a specification alleging that while
Appel | ant was serving as a night cook and baker on board the
American SS ROBI N GRAY, under authority of Certificate of Service
No. E-452998, he had in his possession, on or about 21 March, 1949,
about 59 grains of marijuana, contrary to law. (26 U S. C 2593).

At the hearing, Appellant was fully inforned as to the nature
of the proceedings, the possible outcones of the hearing and all
the rights to which the person charged is entitled. Appellant
voluntarily waived his representati on by counsel and entered a pl ea
of "guilty" to the specification and charge. At the concl usion of
t he hearing, the Exam ner found the specification "proved by plea"
and the charge "proved." He thereupon entered an order revoking
Appellant's Certificate of Service No. E-452998 and all other valid
| i censes, certificates of service or docunents which had been
| ssued to Appellant by the Coast Guard or the predecessor
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aut hority.

In his appeal, which is submtted by an attorney, Appellant
cont ends:

Point 1. The sentence inposed is too severe because it has
affected Appellant's ability to obtain work at his
trade ashore.

Point 2. Appellant should be given an opportunity to
I ntroduce evidence as to his perfect record at sea
and his good noral character.

Point 3. Although the hearing record indicates that
Appel | ant needed and was seeki ng advi ce, he was not
represented by counsel.

Point 4. Appellant has been under a consi derabl e nervous and
physi cal strain during the past two years and he
did not fully realize the neaning of his plea of

guilty.

Point 5. Appellant was not shown to be guilty since the
necessary intent was not established by
Appel l ant's, or other, testinony.

There is no record of any previous disciplinary action having
been taken agai nst the Appellant.

FI NDI NGS OF FACT

On or about 21 March, 1949, Appellant was serving as a nenber
of the crewin the capacity of night cook and baker on board the
Anmerican SS ROBI N GRAY, under authority of Certificate of Service
No. E-452998, while the ship was at Brooklyn, New York. On this
date, a search by Custons O ficers disclosed a small package in the
wat ch pocket of Appellant's trousers. Subsequent anal ysis
di scl osed that this package contained 59 grains of marijuana. No
tax had been paid on this marijuana.

Appel | ant cane into possession of this package of marijuana
while he was in an African port. He was approached by a native who
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was beggi ng cigarettes. Appellant gave himsone cigarettes and the
nati ve gave Appellant the package of marijuana. Appell ant
testified that he had put the package in the watch pocket of the
trousers he wore ashore and that the trousers had renai ned hangi ng
in his locker until he put themon the day he was apprehended by
the Custons O ficers.

OPI NI ON

It is first contended that the "sentence" of the Examner is
excessive. On this point it should be now recogni zed that orders
of Coast CGuard Exam ners are not "sentences" as the word is
customarily accepted. That order nerely announces that the
adm ni strative body which has issued a docunent now has found sound
reason to rescind, vacate, suspend or revoke that docunent. The
consequences to the licensee or holder of a certificate of service
becone relatively immterial insofar as concerns the right of the
grantor to withdraw a privilege which was extended upon certain
wel | defined conditions. One such condition was good behavi or.
When that condition has been violated, the right to hold the
docunment is coincidentally term nated.

| have consistently stated that persons who are apprehended
havi ng possession of marijuana or other narcotics or drugs, are
undesi rabl e as seanen in the Anerican nerchant marine. This is a
policy designed not so nmuch for punishnment of the individual
of fenders as for the protection of lives and property within the
mandat e of Congress addressed to that purpose as revealed in 46
U. S. Code, 239 (R S. 4450) as anended.

Wthin this policy the intent of the possessor of marijuana is
uni nportant on the question of m sconduct.

Appel l ant unlawful |y had marijuana in his possession, and w thout
sonme expl anation which satisfied the Exam ner of its nerit, he was
found guilty. The Exam ner saw and heard the Appellant testify; if
he was not satisfied with the explanation offered by the person
charged, | see no reason why | should interfere wth the order.

As Point 2, Appellant presents his prior record of good
conduct. Due consideration has been given that matter.
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Point 3 contends: "The Person charged was not represented by
counsel." On this proposition, the Record is replete with
references to the opportunities extended Appellant to obtain
counsel. (R 2,3.) H s "foolish insistence of proceeding
hurriedly" (Brief p. 8) should not affect the determ nation of his
responsibility.

It is nmy opinion that under the circunstances reflected by
this Record, Appellant was accorded full opportunity to find
counsel of his own selection; and his deliberate announcenent of a
determ nation to go forward wwth the case neutralizes the argunent

advanced on appeal. These cases nust cone to an end sonetine, and
If a newtrial is to be granted every tine an aggrieved party finds
new counsel, they will becone interm nable.

Point 4 - "The defendant has been under a consi derable

nervous and physical strain during the past two
years and did not have full realization of the
meaning of his plea of guilty."

This statenent is entirely outside of the Record. Under the
statute ny decision "shall be based solely on the testinony
received by the said investigation,"” and | should not consider any
matter which was not before the Exam ner (46 U S.C. 239(g)). Wat
intrigues nme, on this subject, is how such proof, if offered and
recei ved, would excul pate this Appellant on the charge stated.

Real ly, it would appear that if Appellant suffers fromthe
condition described, he is physically and nentally i nconpetent and
for that reason should not be permtted to sail on Anerican
vessel s. However, as such evidence was not introduced as a part of
the Record, it is not necessary for nme to pass upon that detail.

Point 5 - "A proper analysis of the Record shows that the
def endant was not guilty."

| cannot agree with the conclusion as stated in this proposition.
The narrative expl ai ni ng possession as given by Appel |l ant does not
conformto the usual pattern of human conduct. He clains he was
gi ven a packet in South Africa which was said to be "anot her
snoke." He placed it on his dresser, w thout exam nation, and

| ater placed it in the watch pocket of his trousers, - where he
forgot it, until searched by a Custons Oficer.

file:////hgsms-lawdb/users/K nowl edgeM anagementD...20& %20R%20305%20-%20678/359%20-%20K ASZUBSK I .htm (4 of 5) [02/10/2011 1:54:53 PM]



Appeal No. 359 - WILLIAM KASZUBSKI v. US - 9 September, 1949.

The Exam ner, who saw and heard Appellant's expl anation, was not
favorably inpressed; and ny opinion is that the expl anation of
possessi on which was offered by Appellant is unsatisfactory.

CONCLUSI ON

| find no reason, on the points presented by this appeal, to
di sturb the order of the Exam ner dated at New York on 7 April,
1949.

ORDER

The order of the Exam ner should be, and it is, AFFI RVED.

J. F. FARLEY
Admral, United States Coast Guard
Conmandant

Dated at Washington, D. C., this 9th day of Septenber, 1949.

sxxxx  END OF DECI SION NO. 359 *x#xx
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