Appeal No. 355 - FRED BANKSv. US - 21 July, 1949.

In the Matter of Certificate of Service No. A-123214
| ssued to: FRED BANKS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

355
FRED BANKS

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

On 3 February, 1949, Appellant was subpoenaed to appear at a
hearing to be held before an Exam ner of the United States Coast
Guard at New York, New York, on 15 February, 1949. Appell ant
stated that he would not appear at any hearing unless the Master
and Chief Mate were produced to testify against himbut he did not
want them subpoenaed as his own wi tnesses. Appellant did not put
I n an appearance, at the designated place, on 15 February, 1949, or
at any tinme thereafter. The Exam ner waited two days for the
Appel l ant to show up and then the hearing was held "in absentia" on
17 and 28 February, 1949. The Master of the ship testified on the
| atter date. Appellant was charged with "m sconduct”. The first
specification alleges that while Appellant was serving as boatswain
on board the American SS SHELL BAR, under authority of Certificate
of Service No. A-123214, he used abusive and threatening |anguage
towards the Master and Third Mate of said vessel on or about 19
February, 1947. The second specification alleges that, while
serving as above and on the sane date, Appellant incited the crew
agai nst | aw and order by his | anguage and acti ons.
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Si nce Appellant did not attend the hearing, the Exam ner
entered a plea of "not guilty", on behalf of Appellant, to each of
the two specifications. The Investigating Oficer introduced
certified copies of the official log of the SS SHELL BAR in
evi dence; and the Master of the ship on 19 February, 1949, added
his testinony to the other evidence. At the conclusion of the
heari ng, the Exam ner found both the specifications and the charge

"proved”. He, thereupon entered an order revoking Appellant's
Certificate of Service A-123214 and all other valid certificates of
service, licenses or nerchant nariner's docunents, which had been

I ssued to him

On appeal, Appellant contends that he is absolutely innocent
of the charges placed against himand he firmy believes that, if
he had the chance to appear at a hearing directed against his
certificate of service, he would be cleared of these charges.

Appel lant's certificate had been suspended in May, 1945 for
one nonth on six nonths' probation for failure to join while
serving aboard the Anerican SS EDGAR E. CLARK

FI NDI NGS OF FACT

On or about 19 February, 1947, Appellant was serving as a
nmenber of the crew in the capacity of boatswain on board the
American SS SHELL BAR, under authority of Certificate of Service
No. A-123214, while the ship was at Port of Spain, Trinidad. On
this date at about 0800, Appellant awakened the Master of said ship
and entered his quarters w thout perm ssion. Appellant had been
drinking but not to such an extent that he was not responsible for
his actions. Using very crude and nutinous | anguage, the Appell ant
told the Master that he (the Appellant) would henceforth assune
conpl ete control of the deck departnment and run it as he saw fit.
He threatened to cause bodily harmto any of the officers who
attenpted to interfere wwth his conplete dom nati on of the deck
departnent. He even attenpted to prohibit the Master and Mates
fromwal king on deck at any tine. After nuch vile | anguage
concerning the sanme subject, he finally left after the Master had
ordered him bel ow several tines.

About 1030, the Appellant approached the Third Mate, who was
on watch, and belligerently infornmed hi mthat he would be beaten if
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he interfered with the deck work or went on deck. At the
suggestion of the Third Mate, the two nen went to see the Master
about it and Appellant continued threatening any and all who dared
to interfere wwth his rule of the deck departnent.

At sone tinme during this sane norning, the Appellant called a
neeting of the deck force and repeated to them what he had told the
Captain and the WMates.

The Master believed that these actions of Appellant were
inciting the crewto refuse to performtheir proper duties, so he
contacted the police and had Appellant renoved fromthe ship. On
20 February, 1949, Appellant signed off by nutual consent and never
returned to the ship after having been taken into custody by the
pol i ce.

OPI NI ON

It is evident that Appellant was attenpting to incite other
nmenbers of the crew to di sobey the |awful orders of the Master and
other officers on the ship. The seriousness of this offense stens
fromthe fact that such a course of action m ght logically have
culmnated in open rebellion and nutiny aboard the SHELL BAR
Appel l ant's words and actions on 19 February, 1947 clearly indicate
that it was his intention to usurp the Master's command of the
ship. The threat to the |lawful authority and discipline of the
ship was increased by Appellant's rating as boatswain which put him
in direct charge of the ship's entire deck force. It is the policy
of the Coast Guard that such aggravated acts of m sconduct as this
shoul d be puni shed by revocati on.

Title 46 Code of Federal Regul ations 137.09-5(f) states that
in "in absentia" proceedings, it is not necessary to introduce
formally into the record all evidence bearing on the guilt of the
person charged but it is necessary that prima facie evidence of
guilt be established. The certified copy of the official |og of
the SS SHELL BAR, which is marked I nvestigating Oficer Exhibit
"B", is prima facie evidence of Appellant's guilt so far as the
first specification is concerned. The courts have held that a
prima facie case is established by such evidence when the statute
(46 U S.C. 702) is fully conplied with. Since Appellant did not
return to the ship; it was not necessary to furnish hima copy of
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the log entry and record his reply in order to neet the statutory
requi renments.

The direct testinony of the Master of the ship is sufficient
to establish a prima facie case with respect to both the first and
t he second specifications. As Appellant was not present to rebut
any part of the evidence, | conclude that there was anple basis for
t he order of revocation which has been entered.

The I nvestigating Oficer's Exhibits "C', "D', "F', and "G
woul d not have been sufficient in thenselves to establish a prim
faci e case because they do not show that the official log entry was
signed by the Master as required by 46 U S.C. 702; but they are
adm ssible in evidence as records nmade in the regular course of
busi ness since such defects in a log entry may be shown to affect
its weight but not its admssibility (28 U S.C. 695). Hence, they
may be used to corroborate the other evidence.

Three certified copies of log entries which are not marked as
Exhi bits and al so Exhibits "A" and "E" (all of which are attached
to the record) are not properly a part of the record because there
was no attenpt nmade to introduce themin evidence. Wether they
were given weight by the Examner, in determning his findings and
conclusions, is not inportant since there is sufficient evidence in
the record to sustain his conclusions and order.

The Exam ner's decision, including findings of fact and
conclusions as well as the reasons therefor (46 C.F.R 137.09-65),
was not delivered to the Appellant, with the order, as is required
by 46 C.F. R 137.09-80. But, since the purpose of this requirenent
is to informthe person charged as to other or additional facts
they m ght offer by way of rehearing or reconsideration of
deci sions and since the specifications are explicit enough to
I nform Appell ant of the acts of which he is accused, there is no
prejudicial error involved.

My opinion has dealt at great length with the adm ssibility
and wei ght to be given the evidence in this case in order to nake
it perfectly clear that there is no nerit to Appellant's contention
on appeal that he is absolutely innocent.

Qoviously, there is substantial evidence to indicate that he is
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guilty as was found by the Exam ner. Appellant was afforded nore
than a reasonabl e opportunity to appear at the hearing and subpoena
others to appear in order to rebut the prinma facie case established
by the evidence submtted. Since Appellant chose to forego his
right to be heard and since the requirenents as to the type and
degree of proof necessary have been satisfied, the order nust be
sust ai ned.

CONCLUSI ON and ORDER

The order of the Exam ner dated 28 February, 1949, should be,
and it is AFFI RVED.

J.F. FARLEY
Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D.C., this 21st day of July, 1949.

*xxxx END OF DECI SION NO. 355  **=**x*
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