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In the Matter of Certificate of Service No. E-308980
| ssued to: DI EGO CASTI LLO GARCI A (Z-190803)

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

327
DI EGO CASTI LLO GARCI A

This case cones before ne by virtue of Title 46 United States
Code 239(g) and 46 Code of Federal Regulations 137.11-1.

On 14 January, 1949, an Exam ner of the United States Coast
Guard entered an order revoking Certificate of Service No.
E- 308980, upon finding himaguilty of the charge of m sconduct
supported by a specification alleging possession of narcotics
contrary to law, while enployed as a nessnman on the SS CAPE ANN on
3 June, 1947, in New York, New YorKk.

The Exam ner, upon receiving an equivocal answer to his
request for information as to how the Appellant pleaded to "the
fact that on 3 June, 1947, you had in your possession certain
narcotics while the SS CAPE ANN was in the harbor of New York,"
entered a plea of "guilty" to the charge and specification with the
reservation "but, if when | hear your explanation and | find any
reason to change it, |I'll change it to not guilty if your reason or
expl anation is adequate."” After the Investigating Oficer had
presented, in narrative form a resune of the investigation nmade
into this case, the Appellant took the stand in his own behal f and
expl ai ned the circunstances under which he cane into possession of
the narcotics. No other w tnesses appeared for either the
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Governnent or the Appellant. A certified copy of Judgnent entered
agai nst the Appellant by the District Court of the United States
for the Southern District of New York on 19 June, 1947, for

unl awf ul possessi on of mari huana was appended to the record, which
| eads nme to assune that this certified copy was submtted to the
Exam ner by the Investigating Oficer at the tinme he gave his
narrative account of the circunstances of the case. After
receiving this evidence, the Exam ner found both the charge and
specification "proved" and entered the order of revocation.

Fromthat order, this appeal has been taken and it is urged:

1. That the plea of guilty was suggested to the Appell ant by
t he Coast Guard;

2. That the Appellant did not understand the nature of the
pl ea of guilty;

3. That the Appellant's |ack of know edge of the English
| anguage and failure to have an interpreter led to his
pl ea of guilty;

4. That due to the | ack of know edge of the English | anguage
t he Appel |l ant shoul d have been afforded full opportunity
to secure counsel; and,

5. That the revocation proceedi ngs deprive the Appell ant of
aright to earn his livelihood wthout due process of
| aw.
OPI NI ON

At the outset | feel constrained to reaffirmthe position
whi ch | have taken consistently in the past, that persons addicted
to, or trafficking in, narcotics are undesirable seanen aboard
vessels of the United States and that when properly prepared
charges, alleging either or both such offenses are proven in
accordance with the laws of the United States against the hol der of
a license or certificate issued to nerchant seanen by the Coast
GQuard, such hol der need expect no clenency fromne on appeal.
However, under our concept of justice, the person accused is
presuned i nnocent until proven guilty. |In order to maintain this
presunpti on under our adm nistrative proceedings, it is basic that
t he person accused be given full and clear opportunity to apprehend
all of the inplications of a plea of "guilty." The Exam ner nust
carefully avoid any suggestion to the person accused as to how he

file:////hgsms-lawdb/users/K nowledgeM anagementD.../ S%6208& %20R%20305%20-%20678/327%20-%20GARCIA .htm (2 of 4) [02/10/2011 1:42:43 PM]



Appeal No. 327 - DIEGO CASTILLO GARCIA v. US- 11 April, 1949.

shoul d plead and in case of doubt or answer foreign to the purpose,
he should direct that he trial proceed as if the accused has

pl eaded "not quilty." The sanme safeguards should be taken to

I nsure that the accused understands fully his right to counsel and
to i npress upon himthat his cause woul d probably be better served
I f he retained counsel. 1In the instant case, the Exam ner, upon
recei ving an equi vocal answer to his inquiry as to how the
Appel | ant pl eaded, not to the actual charge and specification,

but to a paraphrasing of that charge and specification, entered a
plea of guilty on behalf of the Appellant. This action on the part
of the Exam ner renoved a right which the Appellant may have had to
be confronted by his accusers, to cross-examne themand to

| ntroduce evidence on his own behalf. As a result the

| nvestigating Oficer was able, w thout objection, to introduce
into the record a narrative recitation of the results of his

Il nvestigation, which recitation represented the whole of the
Governnent's case. Wth respect to the Appellant's avernent that

he was not afforded the opportunity to enploy counsel, | find that
the record shows that the Exam ner did not ask the Appellant if he
had counsel, or desired counsel. | find that he asked the

Appellant if he wanted to act as his own counsel and upon receiving
an equi vocal reply, dism ssed the question of counsel wth the
words "You'll explain your own case?".

CONCLUSI ON AND ORDER

| am of the opinion that the record of the hearing establishes
serious doubt as to whether the Exam ner afforded the Appell ant
full opportunity to secure counsel and as to whether the Exam ner
fully explained to the Appellant all of the legal inplications of
a plea of guilty.

For these reasons, the order of the Exam ner dated 14 January,
1949, is REVERSED, and the case is REMANDED for further proceedi ngs
not inconsistent herewth.

J. F. FARLEY
Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D. C, this 11th day of April, 1949.
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*rxxx END OF DECI SION NO. 327 *****
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