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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUNVENT
| ssued to: Jean Grant JEPSON 236378

DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2519
Jean G ant JEPSON

Thi s appeal has been taken in accordance with 46 U S. C. 7702 and
46 CFR 5. 701.

By an order dated 30 march 1990, an Admi nistrative Law Judge of
the United States Coast Guard at Long Beach, California suspended
Appel lant's Merchant Mariner's License outright for six nonths with an
addi ti onal six nonths suspension remtted on twelve nonths probation.

Appel | ant was charged with negligence supported by five
specifications. The charge and specifications two and three were
found proved. Specifications four and five were wi thdrawn by the
| nvestigating O ficer. Specification one was found not proved and was
di sm ssed.

Specification two all eged, as anended, that Appellant, while
serving aboard the MV LITTLE BELLE, under the authority of the above-
captioned license, did, on or about 28 March 1989, operate the vessel
on the Col orado R ver, Bullhead Cty, Arizona, and negligently failed
to take positive, tinely action to avoid collision with the unnaned
not or boat, AZ 2088C(notorboat), in violation of 33 U S.C. 2008 (Rule
8), Inland Navigational Rules of the Road.
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Specification three all eged, as anended, that Appellant, while
serving aboard the MV LITTLE BELLE, under the authority of his
|icense, did, on or about 28 March 1989, operate the vessel on the
Col orado River, Bullhead City, Arizona, and negligently failed to keep
out of the way of the notorboat AZ 2088C, then not under command, in
violation of 33 U S.C. 2018(a)(i) (Rule 18), Inland Navigational Rules
of the Road.

The first session of the hearing was held at Bull head Cty,
Arizona, on 24 July 1989. After the Admnistrative Law Judge granted
several continuances to Appellant, an additional session was held on
26 January, 1990 at Bullhead G ty, Arizona.

Appel | ant appeared at both sessions and was represented by
pr of essi onal counsel at the first session. The Investigating Oficer
presented six exhibits which were admtted into evidence and
I ntroduced the testinony of four w tnesses. Appellant presented one
exhibit which was adnmitted into evidence, introduced the testinony of
three witnesses, and testified in his own behalf. Appellant entered
the answer of deny to the charge and specifications.

The Adm nistrative Law Judge's witten Order was issued on
30 March 1990, and served on Appellant on 17 April 1990.
Appellant filed his notice of appeal on 3 May 1990 and filed his
appeal brief on 29 June 1990.

Under 46 C.F.R 5.703(c), when a transcript is not requested by
t he appellant, the conpl eted appeal nust be submtted to the
Commandant within sixty days after service of the conplete witten
deci sion. As noted above, the decision was served on
17 April 1990. Under this regulation, therefore, Appellant's appeal
was not tinmely. However, in his |letter acknow edgi ng the receipt of
Appellant's Notice of Appeal, the Adm nistrative Law Judge erroneously

advi sed Appellant that Appellant had sixty days from 13 May 1990,

the date of receipt of the Notice of Appeal, in which to perfect his
appeal. Since the Appellant could have reasonably relied on this
erroneous deadline transmtted by the Adm nistrative Law Judge,
Appel l ant's subm ssions nust be considered tinely. Accordingly, this
matter is properly before the Vice Commandant for review.

FI NDI NGS OF FACT
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At all times relevant, Appellant was the hol der of the above-
captioned |license authorizing himto serve as "Qperator of
mechani cal |y propel |l ed snmal|l passenger vessels as defined in the Act
of August 26, 1983, of not nore than 100 gross tons upon waters other
t han ocean or coastw se other than the G eat Lakes, excepting waters
subject to International Regulations for Preventing Collisions at Sea,
1972, restricted to the Col orado Ri ver upon Lake Powel | and between
Davi s Dam and Par ker Dam "

MV LITTLE BELLE, O ficial No. 907940, is a 63-foot steel-hulled
smal | passenger vessel, certificated by the United States Coast QGuard
to carry a maxi num of 150 passengers. The vessel is owned and
operated by Laughlin River Tours, Inc., and operates as an excursion
vessel on the Col orado River out of Laughlin, Nevada.

On or about 28 March 1989, and at all tines relevant, Appellant
was serving as the operator on board the MV LITTLE BELLE under the
authority of his duly issued |license.

On 28 March 1989, at approximately 1700, the MV LI TTLE BELLE was
underway on the Col orado River traveling upstreamat 11 to 12 knots.
The vessel was carrying passengers on a pleasure tour of the Col orado
River. Visibility was unlimted and the weat her was cl ear and sunny.
Vessel traffic in the vicinity was |ight and there were no ot her
vessel s ahead or abeam of the MV LITTLE BELLE

Appel lant first sighted the drifting notorboat approxinmtely 350
yards upstream and sounded the MV LITTLE BELLE' s horn in a series of
rapi d bl asts when the vessels were approximtely 250 yards apart. The
not or boat was not under command and its occupants attenpted to signal
the MV LITTLE BELLE of her distress by waving their arns and
shouting. The MV LITTLE BELLE conti nued upriver w thout altering
course or speed, until the vessel collided with the unnaned notorboat.
The not or boat capsized and its occupants were thrown in the water.

The Appellant did not stop the vessel to assist two of the notorboat
occupants still in the water and the MV LITTLE BELLE conti nued on the
tour and returned to her berth approximately 45 m nutes | ater.

Appearance (first session): Bradford S. Mead, Struckneyer and
W1l son, 910 East Gsborn, Phoenix, Arizona 85014.
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BASES OF APPEAL

Appel l ant raises the follow ng i ssues pro se:

1. Statenents nmade by the Adm nistrative Law Judge in his
Deci sion and Order are contrary to any evidence or testinony given in
t he hearing;

2. The Adm nistrative Law Judge nade accusations in the Decision
and Order that had not been raised before, maki ng defense agai nst such
accusati ons i npossi bl e;

3. Nunerous errors and inconsistencies regarding particulars,
such as in nanes of witnesses and vessels, were nmade in the Decision
and Order;

4. The Adm nistrative Law Judge considered only the testinony of
bi ased witnesses; the Adm nistrative Law Judge erred by not applying
the "narrow channel rule.”

OPI NI ON

Appel | ant asserts that the statenents in the Decision and O der
are contrary to "any" evidence or testinony. A thorough review of the
record and the Decision and Order reflects that there is no basis for
this assertion. The evidence and testinony submtted by the
| nvestigating Oficer as reflected in the record clearly support the
deci si on reached. Thus, the Appellant's claimthat the decision is
contrary to "any" evidence is wthout nerit.

Appel lant clains that the Adm nistrative Law Judge made
"accusations" in the Decision and Order that had not been nade at the
heari ng, maki ng a defense against theminpossible. Appellant's
specific basis for this claimis not stated in his Appeal and
consequently cannot be addressed in any detail. However, it is noted
that the Adm nistrative Law Judge's witten Decision and Order is
sufficiently detailed and conci se and does not reflect any
"accusations" or unsupported findings or conclusions. Accordingly,
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Appel l ant's bare assertion is unsubstanti at ed.
11

Appel l ant clainms that nunerous errors were nade in the Decision
and Order. The alleged errors such as reference in the record to
Warren Parks as Wayne Parks, reference to the MV LITTLE BELLE as the
GOLDEN BELLE, and reference to the notorboat as a steanboat are
clearly peripheral to the negligence charge and are thus not proper
grounds for reversal of the Decision and Order. Appeal Decision

2396 (MCDOWELL), rev'd on other grounds sub nom Commandant v.
McDowel |, NTSB Order EM 132 (1986).

Appel | ant al |l eges that several inconsistencies exist in the
testimony of various witnesses and in statenents made by the
Adm ni strative Law Judge. Wthout detailing these assertions, after
t horoughly reviewing the record of the proceedings and the witten
Decision and Order, it is noted that these perceived inconsistencies
are mnor in nature and purely peripheral to the issue of Appellant's
negl i gence.

Additionally, it nust be stressed that the findings of the
Adm ni strative Law Judge need not be conpletely consistent with all
evi dence as long as sufficient evidence exists to reasonably justify
the findings reached. Appeal Decision 2516 (ESTRADA); Appeal
Deci si on 2503 (MOULDS); Appeal Decision 2492 (RATH); Appeal
Deci sion 2282 (LITTLEFIELD). In the case herein, the findings of

the Adm nistrative Law Judge are reasonably supported by substanti al
evi dence, notw thstandi ng m nor inconsistencies in testinony. These
findings are addressed and sufficiently detailed in the Adm nistrative
Law Judge's witten Decision and O der.

|V

Appel | ant asserts that all wtnesses introduced by the Investigating
O ficer were occupants of the notorboat and consequently biased and
that the Adm nistrative Law Judge had no grounds for doubting the
credibility of Appellant's w tnesses.

A determ nation of bias cannot be nade solely on the basis of the
identity or status of the witness. The testinony of the w tnesses
referred to by Appellant does not, on its face, reflect any degree of
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bi as or prejudice.

The Adm nistrative Law Judge is vested with broad discretion in
maki ng determ nations regarding the credibility of witnesses and in
resol ving inconsistencies in the evidence. The Adm nistrative Law
Judge as the presiding official at the hearing can fully observe the
response, character and deneanor of the witnesses in issue. Appeal
Deci si on 2516 (ESTRADA); Appeal Decision 2503 (MOULDS); Appeal
Deci si on 2492 (RATH); Appeal Decision 2474 (CARM ENKE); Appeal

Deci si on 2472 ( GARDNER); Appeal Decision 2212 (LAWSON); Appeal
Deci si on 2052 (NELSON), dism ssed sub nom Conmandant v. Nel son,
NTSB Order EM 54, 2 NTSB 2810.

Furthernore, contrary to the assertion of Appellant, the
Adm ni strative Law Judge was within his discretion in determ ning that
the testinony of Appellant and his witnesses |acked credibility. The
record reflects no abuse of discretion by the Adm nistrative Law Judge
In making credibility determ nations regarding the wtnesses. 1In
fact, the Adm nistrative Law Judge supports and details his
credibility determ nations based on the deneanor of the w tnesses and
the inconsistency of their testinony. [Decision and Oder, p. 11].

Appellant inter alia raises issues regarding the sobriety of
t he notorboat operator, the nethod of signalling by a passenger in the
not or boat, and al | eged i nproper boardi ng net hods enpl oyed by the Coast
Guard. However, these assertions and the information submtted by
Appellant in their support are not a matter of common know edge and
the record contains no evidence of a reliable and probative nature
concerning these issues. On the contrary, the record reflects that
t he notorboat operator had "drank one beer" prior to the collision.
[TR-1, p. 35]. The record also reflects that clear visual signals
were given by the notorboat occupants to Appellant that the notorboat
was dead in the water. [TR-1, pp. 58-59]. Finally, the record
reflects no irregul ar boardi ng nethods enpl oyed by the Coast CGuard
t hat woul d have been relevant to the issue of negligence.
Accordingly, Appellant's assertions are not properly raised on appeal.
46 C.F .R 5.701(b), Appeal Decision 2515 (COUSINS), Appeal

Deci si on 2314 (CREWS), Appeal Decision 2509 (BRYANT).

V

Appel | ant asserts that the Admi nistrative Law Judge erred by not
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applying the "narrow channel rule" (Inland Navigation Rule 9).
Appel l ant urges that the Adm nistrative Law Judge failed to apply the
rul e even though he determ ned that the river was 150 - 200 feet w de
at the point of the collision.

Appel l ant's assertion is without nerit. Application of the
“"narrow channel rule" is dependent upon the peculiar facts of each
situation. It is well established that "narrow channel s" are
wat erways navi gated in opposite directions, where nmaneuverability is

confined or restricted. See, Harbor Towi ng v. The Tug RELI ANCE,

211 F. Supp. 896 (E.D. Va. 1963); The KLATAWA, 266 F. 120 (D.C.
Wash. 1920).

In the case herein, the Adm nistrative Law Judge found that the
river is between 150 and 200 feet wide at the point of collision. He
further determ ned that the beamof the MV LITTLE BELLE is only 20
feet and that there were no other vessels inpairing the MV LITTLE
BELLE s ability to maneuver around the notorboat. [Decision and
Order, p. 14]. This determnation is supported by the record. [TR-1,
pp. 69, 72, 77]. Accordingly, the Adm nistrative Law Judge correctly
found that the waterway in issue was not restricted and that the
“narrow channel rule" was inapplicable.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The hearing
was conducted in accordance with the requirenents of applicable |aw
and regqgul ati ons.

ORDER

The deci sion and order of the Adm nistrative Law Judge dated
30 March 1990 at Long Beach, California is AFFI RVED.

| S/

MARTI N H. DANI ELL

Vice Admral, U S. Coast Quard
Vi ce Commandant
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Si gned at Washington, D.C., this 7th day of February , 1991.
JEPSON - 2519
5. EVI DENCE
5.43 I nconsi stenci es
Permtted as | ong as reasonably justifying
fi ndi ngs
5.115 Testi nony

credibility of, determ nation of ALJ
wei ght of determ ned by ALJ

5.190 Wt nesses

ALJ's duty to observe character, responses
to determne credibility

Bi as of wi tness cannot be determ ned
solely on basis of status or identity

Credibility of determ ned by ALJ

7. NEG.I GENCE
7.14 Collision
failure to avoi d notorboat dead-in-water
failure to take tinely action to avoid

“Narrow Channel" rule not applied
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where wat erway 150-200 feet w de
7.13 Channel s

“"Narrow Channel"” Rule (Inland Rule 9)
not applied where river 150-200 feet w de

JEPSON 2519
12. ADM NI STRATI VE LAW JUDGE

12. 50 Fi ndi ngs

Assertion of unsupported findings nust be
substanti at ed

Uphel d unl ess substanti al evidence proves
unsupport ed

Need not be conpletely consistent with
evi dence

DECI SI ONS CI TED:  Appeal Decisions: 2396 ( MCDOWELL); 2516
(ESTRADA) ; 2503 (MOULDS); 2492 (RATH); 2282

(LI TTLEFI ELD); 2492 (RATH); 2474 (CARM ENKE); 2472
(GARDNER) ; 2212 (LAWBON); 2052 (NELSQN); 2515 (COUSINS);
2314 (CREWS); 2509 (BRYANT); Commandant v. Nel son, NTSB

Order EM 54, 2 NTSB 2810; Commandant v. MDowell, NTSB Order EM 132
(1986).

STATUTES C TED: 46 USC 7702; 33 USC 2008; 33 USC 2018; 01; 46 USC
3311; 46 USC 12110;

REGULATI ONS CI TED: 46 CFR 5. 701;

FEDERAL CASES ClI TED: Harbor Towi ng v. Tug RELI ANCE, 211 F. Supp.
896 (E.D. Va. 1963); The KLATAWA, 266 F. 120 (D.C. Wash. 1920).

sxxxx  END OF DECI SION NO. 2519 *****
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