Appea No. 2472 - Raymond J. Gardner vs. US- 6 August 1987

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S LI CENSE No. 607380, and
MERCHANT MARI NER' S DOCUMENT No. Z10290
| ssued to: Raynond J. GARDNER

DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2472

Raynond J. GARDNER

Thi s appeal has been taken in accordance with 46 U.S.C. #7702 and
46 CFR #5. 701.

By order dated on 28 Septenber 1987, an Adm nistrarive Law Judge

of the United States Coast Guard at Houston, Texas, suspended,

on six nonths probation, Appellant's Merchant Mariner's License and
Docunment for a period of one nonth upon finding proved a Charge

of M sconduct, supported by one specification.

The specification found proved under the Charge of M sconduct

all eged that Appellant, while serving as Master aboard the ferry
CONE JOHNSON, under the authority of the captioned |license and
docunent, did, at or about 2:49 PMIlocal tine on 21 June 1987.

whil e overtaking a sailing vessel on G@Glveston Bay, a navigable

wat erway of the United States, fail to keep out of the way of

t he overtaken vessel as required by Rule 13 of the Inland Navigation
Rules, to wit: the ferry CONE JOHNSON s passage did cause the
operator of the sailing vessel to |lose control of his vessel.

The hearing was held at Houston. Texas, on 6 August 1987.
Appel | ant appeared personally at the hearing with the
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assi stance of M. Robert Frank Ewels, the Ferry Operations
Manager, Departnment of Hi ghways and Public Transportation, State
of Texas. Appellant entered, in accordance with 46 CFR
#5.527(a), an answer of deny to the charge and specificarion.

The I nvestigating Oficer introduced in evidence five exhibits
and cal |l ed one wi tness.

Appel | ant i ntroduced one exhibit into evidence and called three
W tnesses. Appellant testified in his own behalf.

After the hearing, the Adm nistrative Law Judge rendered a

deci sion in which he concluded that the charge and

speci fication had been found proved, and entered a witten

order suspending all licenses and/or docunents issued to
Appel l ant for a period of one nonth. The order was not to take
ef fect provided no charge under 46 U S. C. #7703, 46 U S.C

#7704, or any other navigation or vessel inspection |aw, was
proved agai nst the Appellant for acts commtted within six

nonths fromthe date of service of the Adm nistrative Law Judge's
Deci si on and Order upon the Appel |l ant.

The conpl ete Decision and Order was dated 28 Septenber [1987].
The Decision and Order of the Admi nistrative Law Judge was not
dated with respect to the year. A full exam nation of the record
I ndi cates that the correct date shoul d have been 28 Septenber
1987. The Decision and Order was served on Appel | ant by
certified mail on 29 Septenber 1987. Appeal was tinely filed and

consi dered perfected on 30 Novenber 1987.
FI NDI NGS OF FACT

At all tines relevant, Appellant was the holder of a Coast Guard
Merchant Mariner's License No. 607380 and Docunent No. Z10290.
Appellant's license authorized himto serve as Master of steam
and notor vessels of any gross tons upon rivers and First C ass
Pilot of Motor Ferry Vessels of not nore than 2,000 gross tons
upon the Bolivar Ferry route between Gal veston, Texas and Port
Bol i var Texas, as well as other endorsenents.

By stipulation of the parties, Appellant was acting under the
authority of his |license and docunent as a condition of
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enpl oynent with the Ferry Service of the State of Texas at the
time of the alleged incident wwth the S/V QUMQUAT on 21 June
1987.

The ferry CONE JOHNSON i s a double ended ferry with pilot houses
on each end. The vessel is equipped with propellers and rudders
on each end of the ferry.

At or about 2:46 PM 21 June 1987, the ferry CONE JOHANSON, with
t he Appellant serving as naster, departed the Galvestion ferry
| andi ng en route the Bolivar ferry | anding.

The S/V QUMQUAT is a 22 foot, sloop-rigged sailing vessel with a
white hull and white sails. The top of the mainsail is about 25
feet above the waterline. The S/V QUMQUAT is owned jointly by
M. Jeffry R Brown and his wfe.

On 21 June 1987, M. Jeffry R Brown was sailing the S/V QUMQUAT,
wth his wife snd four year old daughter on board, in the
vicinity of Galveston Channel Lighted Gong Buoy "1", Light List
Nunmber 22840, (hereinafter referred to as Buoy One) and Pelican

| sland Spit Shoal Lighted Buoy "P". Light List No. 22795, at the
northern end of GGl veston Channel .

The S/V QUMQUAT was in the general area of Buoy One when the
ferry CONE JOHNSON | eft the Galveston ferry landing. M. Brown's
wi f e observed the approach of an unnamed ferry, which was
underway in Galveston Channel. The first time M. Jeffry Brown
saw the ferry CONE JOHNSON was when the ferry was approxi mately
200-300 feet fromthe S/V QUMQUAT on its port quarter. At the
time M. Brown first observed the ferry CONE JOHNSON, the ferry's
course did not parallel the course of the S/V QUMQUAT, but rather
the ferry approached the S/V QUMQUAT on an unknown angl e so that
t he courses were convergi ng.

At the cl osest point of approach, the angle between the courses
of the two vessels was about 90 degrees with the bow of the
sailing vessel pointed at the starboard quarter of the ferry.

The ferry CONE JOHNSON crossed in front of the bow of the S/V
QUMQUAT. No collision or injuries to personnel resulted fromthe
actions of the vessels.
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BASI S OF APPEAL

Appel l ant raises the follow ng i ssue on appeal :

1) The Adm nistrative Law Judge's determ nation that
Appel l ant violated Inland Navigation Rule 13 is not supported by
substanti al evidence of a reliable and probative character.

Appear ance: By Appellant. pro se.

OPI NI ON

Appel | ant asserts that the Adm nistrative Law Judge's finding
t hat Appellant had violated Inland Navigation Rule 13 is not
supported by substantial evidence of a reliable and probative
characrer. | agree.

The I nvestigating O ficer reviewed the actions of Appellant on 21
June 1987 vis a vis the S/V QUMQUAT and sought to only charge the
violation of Inland Navigation Rule 13 as m sconduct. |n order
to prove the specification as charged, the burden was on the

| nvestigating O ficer to prove by a preponderance of the evicence
that the ferry CONE JOHNSON was in fact overtaking the S/V
QUMQUAT, as defined by Inland Navigation Rule 13. Cf. (Appeal)
Deci sion 2468 (LEWN). Rule 13 defines an overtaking vessel as
fol | ows:

"(b) A vessel shall be deened overtaki ng when comng up with
anot her vessel froma direction nore than 22.5 degrees abaft
her beam that is, in such a position with reference to the
vessel she is overtaking, that at night she would be able to
see only the sternlight of that vessel but neither of her
sidelights.”
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Therefore, the issue becones whether there was substanti al
evidence of a reliable and probative character that the ferry
CONE JOHNSON was coming up on the S/V QUMQUAT froma direction
nore than 22.5 degrees abaft her beam

The proper standard of proof for a hearing convened pursuant to
46 U.S. C. #7703 is set forth at 46 CFR #5. 63:

“I'n proceedi ngs conducted pursuant to this part, findings
must be supported by and in accordance with the reliabl e,
probative, and substantial evidence. By this is neant

evi dence of such probative value as a reasonabl e, prudent
and responsi bl e person is accustoned to rely upon when
maki ng decisions in inportant nmatters."

The I nvestigating Oficer nust prove the charges and
specifications by a preponderance of the evidence. See 46 CFR
##5. 63, 5.539; See (Appeal Decision 2294) (TITTONS); Cf.

(Appeal Decision 2468) (LEWN) and Steadman v. SEC, 450 U. S. 91,

67 L. BEd. 2d 69, 101 S. C. 999 (1981), which concluded that the
pr eponder ance of evidence standard of proof shall be applied in
adm ni strative hearings governed by the Adm nistrative Procedure
Act, 5 U S. C. #551, et seq. Congress has specifically nade the
provi sions of the Adm nistrative Procedure Act, including 5

U S.C. #556(d). applicable to suspension and revocation

proceedi ngs. See 46 U. S. C. #7702.

Conflicting evidence will not be rewei ghed on appeal if the
findings of the Adm nistrative Law Judge can reasonably be
supported. The rule in this regard is well established.

“"When ... an Adm nistrative Law Judge nust determ ne what
events occurred fromthe conflicting testinony of several
W t nesses, that determnation will not be disturbed unless
it is inherently incredible.”

Appeal Decision 2390 (PURSER), aff'd sub nom Conmandant v.
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Purser. NTSB Order No. EM 130 (1986); (Appeal Decision 2356)
(FOSTER), (Appeal Decision 2344) (KOHAJDA), (Appeal Decision 2340)
(JAFFE), (Appeal Decision 2333) (AYALA), (Appeal Decision 2302)
(FRAPPI ER), and (Appeal Decision 2275) (ALOU SE).

Upon review of the record in this matter, | find that the

Adm ni strative Law Judge's Specific Findings Nos. 10 and 11, and

Utimte Finding No. 2 with respect to the finding that the ferry
was overtaking the sailing vessel are inherently incredible. Cf.

( Appeal Deci sion 2275) (ALOU SE).

The Adm nistrative | aw Judge found that the ferry CONE JOHNSON
was overtaking the S/V QUMQUAT wi t hout indicating the course of
the ferry, the heading of the S/V QUMQUAT, the relative position
of the two vessels to each other, or the nunber of degrees the
ferry may have been abaft the beam of the sailing vessel.

The only evidence in the record concerning the courses of the two
vessel s invol ved consists of the testinony of the operator of the
S/'V QUMQUAT, M. Jeffry R Brown, the contradicting testinony of
Appel | ant and his wi tnesses, the docunentary evidence consi sting
of the navigational chart No. 11324 (I1.0. Exhibit 41, and M.
Brown's conplaint letter (1.0. Exhibit 5).

M. Brown's testinony does not establish that the ferry CONE
JOHNSON was overtaking the S/V QUMQUAT within the neaning of Rule
13. M. Brown is not clear as to the location of the alleged

I ncident. At best it occurred within approximtely a 200 yard
dianeter circle drawn by M. Brown on |.O Exhibit 4. (Transcri pt
at pp. 37, 38). M. Brown could only state that he was in the
general area of Buoy One as a ferry was | eaving the Gal veston
ferry landing. (Transcript at pp. 40-41). As to what happened
after the ferry left the landing, M. Brown testified he was a
little uncertain about that, since he was really not concerned
about the ferry comng out. (Transcript at p. 41). M. Brown
testified that the first tinme he actually saw the ferry was when
it was about 200-300 feet away. (Transcript at p. 49). M.
Brown never established what his course was in degrees. M.
Brown, on several occasions. Pointed to the chart to indicate
tracklines or positions, but his gestures were not

adequately described for the record. (Transcript at pp. 35-37,
39, 40, 42). References to charts and diagrans during a wtness'
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testi nony nust be made clear on the record. (Appeal Decision 2164)
(MURPHY) ; (Appeal Decision 2453) (WEDGEWORTH). M. Brown had no
first hand know edge of the course taken by the ferry CONE
JOHNSON as it approached his position. (Transcript at p. 63).

The CONE JOHNSON was one of two ferries operating in Gl veston
channel at the tinme of the alleged incident. (Transcript at pp.
60, 63). There is no evidence in the record that the ferry CONE
JOHNSON was the ferry that M. Brown believes followed the entire
track M. Brown drew on the chart, 1.0 Exhibit 4. (Transcript at
pp. 60. 63-65). In this regard, he relied on the observations
made by his wfe. (Transcript at pp. 42, 49, 64). Since Ms.
Brown did not testify as a witness at the hearing, her
statenents with regard to the ferry CONE JOANSON are hear say.

Al t hough hearsay is adm ssible in these proceedings if reliable,
M. Brown did not relay sufficient information regarding what his
wi fe actually may have seen or told himon 21 June 1987 to be

hel pful in determ ning whether the ferry was overtaking the
sailing vessel as defined by Rule 13. (Transcript at pp. 42. 49,
64). This reliance on inconplete hearsay, destroys the
foundation for allowng M. Brown to lay out the courses of the
ferry CONE JOHNSON on the navigational chart, |1.QO Exhibit 4.
Simlarly, the chartlet prepared by M. Brown and attached to
|.0. Exhibit 5 | acks an adequate foundation for the sane

reasons.

SSmlarly, M. Brown's first hand know edge concerning the

rel ative positions of the S/V QUMQUAT and the CONE JOHNSON as the
ferry neared its closest point of approach does not satisfy the
definition of Rule 13. H's testinony equally supports the
argunent that the ferry was not overtaking the sailing vessel.

M. Brown's testinony in this regard was as foll ows:

M. BROMN. The first time | really saw the ferry is when he was,
oh, between, naybe 200 feet away, two to 300 feet.
And. ..

ALJ: Behi nd you?

M. BROMN: Behind ne approaching fromthe port quarter.
(Transcript at p. 49).
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ALJ: And, then. what happened?

M. BROMN. ...He wasn't exact (sic) parallel. It was nore of an
angul ar path so that our paths were convergi ng.

ALJ: Well, did he cut across your bow? |Is that what
you' re sayi ng?

M. BROMN: Yes, he did.
(Transcript at p. 50).

ALJ: But, | nean, what was the relationship between you
two vessel s when you say he was 30 feet ahead of you
or closest to you? Is he...

M. BROMAN. At that point...at the point of closest...
ALJ: ...beamto beam or was he across your bow or what?

M. BROAN. At the point of closest approach, we were at about 90
degrees. M bow was ainmed toward his starboard
quarter at about 90 degrees. That was the cl osest
approach. (Enphasis added). (Transcri#t at p. #i..

The Adm nistrative Law Judge asked M. Brown to conpare the
actions of the ferry with the requirenents of Rule 13. M. Brown
did not do so and the Adm nistrative Law Judge never resuned this
| ine of questioning. (Transcript at p. 45). The Adm nistrative
Law Judge states that he found M. Brown's testinony credible.
(Decision & Order, pp. 8. 10). However. the Admnistrative Law
Judge did not adequately discuss the testinony of any of the

ot her wi tnesses, especially Captain Robinson who testified that
the ferry's maneuveri ng suggested by M. Brown was nost unlikely,
I f not inpossible. (Transcript at pp. 125-130). The

Adm ni strative Law Judge failed to point out conflicting
testinony and to resolve these conflicts on the record through
adequate findings. Appeal Decision 1285 (DONOVAN). The wei ght
of the evidence does not substantially support the findings by
the Adm nistrative Law Judge that the ferry CONE JOHNSON was
overtaking the S/V QUMQUAT wthin the requirenents of Inland

Navi gation Rule 13.
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CONCLUSI ON

Having reviewed the entire record and consi dered Appellant's
argunents, | find that the findings of proved by the

Adm ni strative Law Judge as to the m sconduct charge and the
supporting specification are not credi ble and not supported by
substanti al evidence of a reliable and probative character.

ORDER

The deci sion and order of the Adm nistrative Law Judge dated on
28 Septenber 1987, at Houston, Texas, are VACATED, the findings
are SET ASIDE, and the charge and specification are D SM SSED.

/'Sl Cyde T. Lusk, Jr.
Vice Admral, U S. Coast Guard
Vi ce Commandant

Signed at Washington, D.C. this 12th day of October 1988.

Top
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