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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT
| ssued to: Stephen S. BARTLETT Z-1239770

DECI SI ON OF THE COVIVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2471

St ephen S. BARTLETT

Thi s appeal has been taken in accordance with 46 U. S. C
SS7702 and 46 CFR SS5. 701.

By his order dated 16 June 1987, an Adm nistrative Law Judge
of the United States Coast CGuard at Los Angel es/Long Beach,
California, revoked Appellant's License and Docunent upon fi nding
proved the charge of m sconduct. The three specifications
t hereunder found proved allege that Appellant, while serving
under the authority ofthe captioned docunent and |icense, on bard
the SS PRESI DENT F. D. ROOSEVELT: (1) on 11 August 1986,
wrongfully had in his possession Valium (D azepan); (2) on 11
August 1986, wrongfully attenpted to enter the roomof a
crewrenber; and (3) on 18 August 1986, wongfully falsified a
gover nnent docunent by giving false information regarding his
prior record when seeking to upgrade his |icense.

The hearing was held at Long Beach, California on 16
Decenber 1986, 8 and 29 January 1987, and on 18 February 1987.
At the hearing, Appellant was represented by professional counsel
and entered an answer of deny to the charge and specifications.
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FI NDI NGS OF FACT

On 11 and 18 August 1986, Appellant was the hol der of a Merchant
Mariner's Docunent and a Third Mate, Steam and Motor Vessel, Any
G oss Tons, (Qceans, License.

On 11 August 1986, Appellant was serving under the authority
of his docunent and license as the Third Mate aboard the S.S.
PRESI DENT F.D. ROOSEVELT, a nerchant vessel of the United States,
proceedi ng from Gakl and, California, to Yokohama, Japan. At
approximately 1230 A M on 11 August 1986, Appellant attenpted to
open the stateroom door of Able Seaman Peter Liptay w thout
authority. That incident was officially |logged on 11 August 1986
by the Master. On 11 August, the Master and the Chief Mate
conducted a search of Appellant's stateroomto deternmne if he
was i n possession of any unauthorized keys. During the course of
t he search, 18 tablets of Valium (D azepan) and ot her
m scel | aneous pills and drug paraphernalia were discovered. At
that tinme, Appellant admtted to the Master that the Valium was
Appel lant's and that he held no prescription for the Valium
tablets. The Valiumwas turned over to the Coast Cuard
| nvestigating Oficer upon conpletion of the voyage and was
subsequently transferred to the Gty of Long Beach Police
Departnent for analysis. The tablets were positively identified
as Valium (D azepam, which is a controll ed substance as defi ned
in 21 U S C 812 and 21 CFR 1308. 14.

On 18 August 1986, Appell ant appeared at the U. S. Coast
GQuard Marine Safety O fice, Los Angel es/Long Beach, California
and executed, in witing, an application for a raise in grade of
his |icense. On the application, Appellant checked the box
I ndicating that no adm nistrative action had been i nvoked agai nst
his Merchant Mariner's Docunent or License. |In fact, Appellant's
| i cense had been suspended for a period of three nonths, with
ni ne nont hs probation on 2 Septenber 1982 by the Coast Guard for
Appel lant's negligence in failing to properly nonitor cargo
oper ati ons.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
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Adm ni strative Law Judge. Appellant contends that:

(1) The Adm nistrative Law Judge inproperly denied several
of Appellant's Proposed Findi ngs of Fact;

(2) The Commandant has inproperly deprived the
Adm ni strative Law Judge of judicial discretion in the inposition
of an order to suspend or revoke a license;

(3) The specification detailing the possession of Valium
shoul d be di sm ssed because of a break in the chain of custody of
t he evi dence;

(4) The fact that the possession of valiumoccurred in
foreign waters should be considered a mtigating factor;

(5) The Adm nistrative Law Judge inproperly refused to
exercise discretion since the facts of the case dictate that a
revocation is an i nappropriate sanction.

OPI NI ON

Appel | ant argues that the Adm nistrative Law Judge
| nproperly deni ed several of Appellant's Proposed Findings of
Fact which, he alleges, affected the outcone of the case. These
Proposed Findings of Fact state that: (1) Appellant had no
I ntention of entering Able Seaman Liptay's roomon 11 August 1986
and, on the contrary, Appellant was nerely waiting in the
passageway for the elevator; (2) Appellant and Abl e Seaman
Li ptay had stood a watch together on a prior voyage where Liptay
was negligent at the hel mand caused the ship to go dramatically
of f course. Liptay was subsequently reprimanded by the Appell ant
and a personality clash devel oped between the two nen; (3) On
10 August 1986, as on ot her occasi ons when Appellant and Liptay
were relieved fromwatch, the vessel's cargo |lights were turned
on at mdnight, creating a navigational hazard; (4) On 11 August
1986, Appellant sought out the source of the cargo |ights being
turned on, suspecting that Liptay was seeking to retaliate for
the corrective neasures taken against himby Appellant; (5 \Wen
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Appel l ant made his application to the Coast Guard for an upgrade
of his license on 18 August 1986, he copied the application from
a previous one, mstakenly failing to indicate a 1982 |icense
suspensi on and probation.

The Admi nistrative Law Judge did not err in determ ning that
Appel l ant failed to produce sufficient credi ble evidence to
substantiate his Proposed Findings of Fact. The only evidence of
any kind submtted by the Appellant was his own, self-serving,
witten declaration admtted into evidence as Respondent Exhibit
"A". The Adm nistrative Law Judge properly attached | ess wei ght
to that docunent (which was not subject to cross exam nation)
than to the sworn testinony of the governnent w tnesses that was
subject to cross exam nation by Appellant's counsel. Although
Appel l ant's counsel did elicit information fromw tnesses on
cross examnation, it was not error for the Admnistrative Law
Judge to determ ne that neither that information nor Appellant's
witten declaration credibly supported his Proposed Findings of F
act. It is the duty of the Adm nistrative Law Judge to determn ne
witness credibility and weigh the evidence. Appeal Decisions
2424 ((CAVANAUGH), 2423 (WESSELS), 2404 (MCALLI STER).

The testinony of the vessel Master, Chief Mate, and Abl e Seanan
Li ptay was consistent, reliable, and sufficiently detailed for
the Adm nistrative Law Judge to properly deny the unfounded

Fi ndi ngs of Fact proposed by Appellant. Consequently, the

deci sion of the Adm nistrative Law Judge to deny Appellant's
Proposed Findi ngs of Fact was neither arbitrary nor incredible
and will not be disturbed. Appeal Decisions 2356 (FOSTER),
2344 (KOHAJDA), 2340 (JAFFE), 2333 (AYALA), and

2302 ( FRAPPI ER) .

Appel | ant argues that the Commandant of the Coast CGuard
cannot deprive an Adm nistrative Law Judge of discretion by
| nposing a regul ation that nandates revocation. The statutory
| anguage of 46 U. S.C. 7703 reads:

A license...or nerchant mariner's docunent issued by the
Secretary may be suspended or revoked if, when acting under the
authority of that license...or docunent, the holder - (1) has
violated or failed to conply with this sub- title, or any other
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| aw or regulation intended to pronote marine safety or to protect
navi gabl e waters; (2) has commtted an act of inconpetence,
m sconduct, or negligence.

Appel l ant has interpreted this | anguage to nean that the

Adm ni strative Law Judge retains full discretion in every case as
to whether to invoke a sanction of revocation. Appellant's
interpretation is incorrect. The discretion to award an
appropriate sanction is vested in the Secretary pursuant to 46
US C 7703. Pursuant to 46 U.S.C. 7701, the Secretary is

aut hori zed to prescribe regulations to carry out the Suspension
and Revocation Proceedi ngs. The authorization to acconplish both
of these tasks was in turn delegated to the Conmandant of the
Coast Guard in 49 CF. R 1.46. Pursuant to that explicit

del egati on, the Commandant has pronul gated Part Five of Title 46,
C.F.R, which includes 5.59, requiring nmandatory revocation of
docunents or |licenses by the Adm nistrative Law Judge when a
charge of m sconduct for use, possession, sale, or association
wi t h dangerous drugs is found proved. This regulation is binding
on the agency and has the full force and effect of |law.  See,

Nati onal Latino Media Coalition v. F.C.C., 816 F.2d 785
(C.ADC 1987), AFL&CI Ov. Donovan, 757 F. 2d 330 (C. A D.C

1985), Smth v. Russelville Production Credit Ass'n., 777 F.

2d 1544 (11th Gr. 1985). Consequently, the Adm nistrative Law
Judge is required to issue an order of revocation, where as here,
possession of drugs is found proved. Appeal Decision 2303
(HODGE MAN). Accordingly, Appellant's contention of an abuse

of discretion, citing to Montgonery v. Conm ssioner of I|nternal

Revenue, 367 F. 2d 917 (9th Gr. 1966), is unfounded.
Appel l ant further asserts that 46 C.F. R 5.59 is inconsonant
wth 46 U S. C 7703 and consequently a nullity based on the court

holding in Pacific Gas & Elec. Co. v. United States, 664 F.2d
1133 (9th Gr. 1981). That case, however, held a regulation to
be null only where it was interpreted to create a rule "out of
harnony” with the statute in issue. Such is not the case here,
where the regulation (46 CF. R 5.59) is in conplete harnony
with the | anguage of the statute (46 U. . S.C. 7703). That statute
aut hori zes revocation for drug possession, and the inplenenting
regulation in 46 CF. R 5.59 carries out that authorization.
Drug possession alone is sufficient to nandate revocati on under
the provisions of 46 CF. R 5.59. Appellant admtted that the
pills discovered in his stateroomwere Valium belonged to him
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and were not obtained with a prescription. (Transcript Page 45).
Moreover, the quantity and the type of controlled substance found
i n Appellant's possession viewed in conjunction with the type and
anmount of drug paraphernalia seized are also significant factors.
(Transcript at Page 45). Revocation is clearly warranted and
specifically mandated by regulation in this case.

Appel | ant urges that the specification alleging w ongful
possession of Valium should be dismssed due to a break in the
chain of custody of the Valiumtablets. | find no nerit to
Appel l ant's argunent. The Appellant hinself identified the
tablets as Valium belonging to him and obtained without a
prescription. (Transcript Page 45, A L.J. Decision and Order,
Page 18) Consequently, the chain of custody in this case is not
a critical factor. See, Appeal Decision KEYS (2413). In any

event, the sufficiency of the chain of custody goes only to the
wei ght of the evidence, not to its admssibility. See, U S .
Shackl eford, 738 F. 2d 776 (11th Cr. 1984), U. S. v. Lopez,

758 F. 2d 1517 (11th G r. 1985), U S. v. \Weeler, 800 F. 2d

100 (7th GCr. 1986). There is sufficient testinony in the
record, coupled with the Appellant's adm ssions, to indicate that
any perceived tanpering wwth the evidence in this case is a
matter of the barest speculation and without nerit. (Transcript
Pages 22-35, 116-133). |If the Admnistrative Law Judge finds the
evi dence credi ble on the issue of the chain of custody of the

evi dence, his judgenent wll not be supplanted unless arbitrary
and capricious. Appeal Decision VAIL (2202).

Y

Appel | ant submts that the possession of the Valiumwhile
the vessel was located in foreign waters is a mtigating factor
since sone foreign jurisdictions permt possession of certain con
troll ed substances. | find this argunent wthout nerit.
Appellant is a United States citizen. He was licensed as a Third
Mat e under U. S. statutes and regul ati ons, serving under the
authority of his docunent and license, on a U S. Flag Vessel,
properly engaging in the foreign trade. Appellant was,
consequently, subject to all U S. |aws and established norns of
conduct expected of U S. Merchant Seanen and Licensed Oficers.
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A long line of cases have held that a U S. flag vessel is
constructively a floating part of the United States of Anerica.
Accordi ngly, personnel on board are subject to the jurisdiction
of the United States on the high seas or in foreign waters.

US v. Flores, 53 S. Ct. 580, 289 U S. 133 (1933), U S. .
Bowran, 43 S. &. 39, 260 U S. 94 (1922), U S v. Mrtinez,
700 F. 2d 1358 (11th Gr. 1983), U S v. R ker, 670 F. 2d 987

(11th Gr. 1982), U S. v. Conroy, 589 F.2d 1258 (5th Gr.

1979). Appellant's possession of Valiumwas contrary to those
established norns and accordi ngly constituted m sconduct pursuant
to 46 CF. R 5.27. The fact that one or nore foreign nations

al | ow possession of Valiumw thout a prescription holds no
significance and has no bearing on this case. There is sinply no
mtigating value to this assertion.

V

Appel l ant submits that the Adm nistrative Law Judge
| nproperly refused to exercise discretion, urging that the
sanction of revocation constitutes an inappropriately harsh
di sposition of the case.

Appel l ant's argunment is without nerit for the reasons set
forth previously in Qoinion Il of this decision.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported
by substantial evidence of a reliable and probative nature. The
heari ng was conducted in accordance with the requirenments of
appl i cabl e regul ati ons.

ORDER

The order of the Admi nistrative Law Judge, dated at Long
Beach, California on 16 June 1987 is AFFI RVED.
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CLYDE T. LUSK, JR
Vice Admral, U S. Coast Guard
Vi ce Commandant

Si gned at Washington, D.C., this 6th day of October, 1988.

5. EVI DENCE
5.52 Jurisdiction

narcoti cs possession in foreign waters
5.11. 1 Chain of Custody

goes only to weight, not adm ssibility

5.115 Testi nony

credibility determ ned by ALJ

9. NARCOTI CS

9. 03 Agency Policy

policy of revocation, reason for

CDA's cited: 2424 (CAVANAUGH), 2423 (WESSELS), 2404

(MCALLI STER), 2356 (FOSTER), 2344 (KOHAJDA), 2340 (JAFFE),
2333 (AYALA), 2302 (FRAPPIER), 2413 (KEYS), 2202 (VAIL), 2303
( HODGEMAN)
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Federal Cases cited: National Latino Media Coalition v.
F.C.C., 816 F. 2d 785 (C. A D.C. 1987), AFL & C O v.

Donovan, 757 F. 2d 330 (C. A D.C. 1985), Smth v. Russelville
Production Credit Assn., 777 F. 2d 1544 (11th Gr. 1985),
Mont gonery v. Conmm ssioner of Internal Revenue, 367 F. 2d 917
(9th CGr. 1966), Pacific Gas & Elec. Co. v. U S, 664 F. 2d
1133 (9th Gr. 1981, U S. v. Shackleford, 738 F. 2d 776 (11th
Cr. 1984), U S v. Lopez, 758 F. 2d 1517 (11th Cr. 1985),
US. v. Flores, 53 S. C. 580, 289 U S. 133 (1933), U S. .
Bowman, 43 S. . 39, 260 U.S. 94 (1922), U S v. Mrtinex,

700 F. 2d 1358 (11th Gir. 1983), U.S. v. Conroy, 589 F. 2d
1258 (5th Gir. 1979).

Statutes Cited: 21 USC 812, 46 USC 7701, 7703.

Regul ations Cted: 46 CFR 5.59, 5.27, 21 CFR 1308. 14, 46 CFR
1. 46.

sxxx%  END OF DECI SION NO. 2471 ****x
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