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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE No. 18271
| ssued to: Richard Lee HODNETT

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2447
Ri chard Lee HODNETT

Thi s appeal has been taken in accordance with 46 USC 7702 and
46 CFR 5. 701.

By order dated 16 January 1986, an Adm nistrative Law Judge of
the United States Coast Guard at Jacksonville, Florida, suspended
Appellant's license for two nonths, remtted on twelve nonths'
probati on upon finding proved the charge of m sconduct. The charge
was supported by two specifications. The first specification found
proved al |l eges that Appellant, while serving as operator aboard the
M V BELCHER PENSACOLA, under the authority of the captioned
docunent, on or about 18 July 1984, wongfully failed to give
noti ce as soon as possible to the nearest Coast Guard Marine Safety
O fice of the accidental grounding of tank barge Bel cher No. 35,
under tow of the BELCHER PENSACOLA, as required by 46 CFR 4. 05-1.
The second specification found proved all eges that Appellant, while
acting in the sane capacity, on or about 19 July 1984, after an
underwat er survey and the unauthorized repair of tank barge Bel cher
No. 35 at Key West, Florida, wongfully failed to nake known to
officials designated to enforce inspection |aws, at the earliest
opportunity, a marine casualty producing serious injury to said
t ank bar ge.
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The hearing was held in Mam, Florida, on 13 March 1985.

At the hearing Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci ficati ons.

The I nvestigating Oficer introduced in evidence six exhibits
and the testinony of two w tnesses.

I n defense, Appellant introduced in evidence two exhibits and
testi nony of one wtness.

After the hearing the Admnistrative Law Judge rendered a
decision in which he concluded that the charge and specifications
had been proved, and entered a witten order suspending all
| i censes and /or docunents issued to Appellant for two nonths,
remtted on twel ve nonths' probation.

The conpl ete Decision and Order was served on 18 January 1986.
Appeal was tinely filed on 14 February 1986 and perfected on 17
April 1986.

FI NDI NGS OF FACT

At all tines relevant on 18 July 1984, Appellant was serving
as operator aboard the MV BELCHER PENSACOLA under the authority of
his Coast Guard |license which authorizes himto act as operator of
uni nspected tow ng vessels of not nore than 300 gross tons upon
oceans, including the waters of the U S, not including Western
Ri vers. The MV BELCHER PENSACOLA is an uni nspected tow ng vessel
of 96 gross tons, 64.7 feet in |length, owned by Bel cher Tow ng
Conpany. On 18 July 1984, the BELCHER PENSACOLA was tow ng the
barge BELCHER No. 35, a tank barge 298 feet in length, with a cargo
of oil on a voyage to Key West, Florida.

At approximately 1750 on 18 July 1984, the BELCHER No. 35
grounded. Foll ow ng the groundi ng, Appellant, who was on watch at
the time and was at the helm reported the incident via radio to
his enpl oyer's dispatcher. Appellant did not report the incident
to the Coast Guard at that tine. Subsequently, the BELCHER
PENSACOLA freed the barge and the flotilla continued on to Key
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West. An inspection of the barge at Key West reveal ed no

contam nation of the cargo, although the cargo level for No. 2
port tank was "off by | foot, 4 inches. An underwater inspection
on 20 July revealed a hole approximately 5 inches | ong and 3/8

I nches wide in the hull of No. 2 port tank. Tenporary repairs were
made, at a cost of $50.

Appel | ant and anot her |icensed operator aboard the vessel
prepared a "Report of Marine Accident, Injury or Death,” CG Form
2692, dated 18 July 1986. This formwas mailed to the Coast Cuard
Marine Safety Ofice, Mam, Florida by an official of Belcher
Towi ng Co., on 23 July 1984, and was received by the Marine Safety
Ofice on 24 July 1984. On 25 July 1984, The Marine Safety Ofice
recei ved tel ephone notice that a pollution incident involving the
BELCHER No. 35 had occurred at the Belcher facility in Mam.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant urges that:

1. The essential elenent of "willful ness" was omtted from
t he charge and specifications.

2. The charge and specifications were nultiplicious in that
they pertain to the sane casualty.

3. The charge and specifications were not proved.

4. Appel | ant was prejudiced by the introduction of evidence
of the mnor oil spill fromthe BELCHER No. 35.

5. The sanction entered was disproportionate to the offense.

6. The Coast Guard "brought charges" against Belcher Q|
Conpany for the sane of fense.

Because of the disposition of this appeal, Appellant's contention
that the specifications were nultiplicious, and the final three
bases of appeal fromthe above |isting are not discussed.

Appearance: David F. McIntosh, Esqg.; Corlett, Killian, Hardeman,
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Mcl ntosh & Levi, P.A ; 116 West Flager St., Mam, Florida 33130.

OPI NI ON

Appel | ant argues first that since he was charged with
violation of a regulation issued under Title 52 of the Revised
Statutes (46 CFR 4.05-11(a)), the proceeding was therefore based on
46 USC 239, which refers to a "willful"” violation of the statutory
and regul atory provisions, and requires that the charge be
"violation of statute” of "violation of regulation.”

This argunent m sstates the charge, as well as the current
state of the law. It is well settled that a violation of a duty
| nposed by formal rule or regulation may be charged as m sconduct
and that there is no requirenent that willful m sconduct be proved.
Appeal Decision 2248 (FREEMAN). Further, 46 USC 239 was

repeal ed by Pub. L. No. 98-89, Aug. 26, 1983, 97 Stat. 500. The
pertinent statute is now found at 46 USC 7703, which no | onger
requires that a violation of law or regulation be wllful.

Appel | ant was charged first with failure to give notice as
soon as possible of the grounding of the barge, as required by 46
CFR 4.05-1. He argues that this charge was not proved.

The regulation is directed to the "owner, agent, master or
person in charge of a vessel involved in a nmarine casualty."”
(Enphasi s added.) The regulatory requirenent can thus be net by
any of a nunber of persons. |In this case, a Form CG 2692, signed
by the other operator on the tow ng vessel as "Master or Person in
Charge" (Resp. Exh. B), was submtted to the cogni zant Coast
GQuard Marine Safety Ofice. Coast Guard regulations specifically
provide that this witten notice, which is required to be submtted
by the "person in charge,"” can provide the notice required by 46
CFR 4.05-1 if submtted "wthout delay.” 46 CFR 4.05-10. The term
"W thout delay" is not defined. However, as stated by the
Commandant in Appeal Decision 2261 (SAVA E):
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46 CFR 4.05-10(a) and (b) clearly contenpl ates that
notice of a marine casualty may be effected by personal
appearance of the person in charge or even in witten
formfiled by mail. Since the regul ations thensel ves
all ow | ess expeditious fornms of notice to qualify as
notice "w thout delay," the "as possible" requirenent of
46 CFR 4.05-1 takes on a new | ustre.

Title 46 USC 6101(b) requires marine casualties to be reported
"Wthin 5 days...." The Form CG 2692 was mail ed on 23 July 1984,
five days after the casualty, and was received by the Coast CGuard
the followi ng day. The regulation allegedly violated does not i
| npose a reporting requirenents upon any single individual. As

noted supra, the requirenent may be net by several persons,

i ncl udi ng the person in charge of the vessel. However, the

i dentity of the person in charge in this case is not clear. The

| nvestigating Oficer argued that Appellant was the person in
charge. (1.0 Exh. 7.) The Form CG 2692 indicates that the person
I n charge was the other operator aboard, even though he was not on
watch at the tinme. This disparity, the provisions of 46 CFR

4.05-10 di scussed supra, and the fact that this casualty was
reported to the Coast CGuard, albeit not by Appellant, conpel ne to
di sm ss the specification as not proved by substantial evidence.

The second specification alleges that Appellant failed to
report a marine casualty producing serious danage to the barge.
Appel | ant contends that this specification was not proved by
substanti al evidence. He advances several grounds for this
ar gunent .

Initially, Appellant urges that the Adm nistrative Law Judge
erred in taking judicial notice of the charge sheet to find that
t he Coast Guard had not been notified of the grounding. In
considering the notice question, the Adm nistrative Law Judge
st at ed:

The service of the charge sheet alleging specifically no
noti ce was given under the regulation or statute inplies
t hat nothing was noticed or reported prior to July 24.
Said inplication is buttressed by LCDR STEI NFORD s
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testinony that the Coast Guard had no know edge of the
grounding or repairs prior to July 25th. Moreover, this
Adm ni strative Law Judge nay take official notice of the
absence of any such report prior to 24 July.

Clearly, a charge sheet does not constitute evidence, and any
reliance of the Adm nistrative Law Judge upon the charge sheet
woul d constitute error. 46 CFR 5.05-17(a) [current version at 46
CFR 5. 23] Further, the absence of a report being filed with the
Coast Guard prior to 24 July 1984 is not a fact of which official

notice may be taken. See Fed. R Evid. 201, see also

3 Davis, Admnistrative Law Treatise, 15:6 (2d ed. 1980).

However, any error conmtted is harm ess, since the record clearly
supports the Adm nistrative Law Judge's finding that the CG Form
2692 was received on 24 July. (The Coast CGuard "date received"
stanp indicates 24 July on the Form 2692. The Port Manager for

Bel cher Towing testified that he nmailed the report on 23 July.)

Appel  ant continues his argunent that the charge was not
proved by asserting there is no evidence that he was aware of the
damage to the tank barge. Appellant was charged with a failure to
make known to officials designated to enforce inspection | aws, at
the earliest opportunity, a marine casualty producing serious
injury to the tank barge. This requirenent is established by 46
USC 3315, under which licensed individuals are required to report
damage to a vessel subject to inspection. Appellant was |icensed
under 46 USC 7101, and is clearly responsi ble under the statute to
make the report. However, the record is unclear concerning
Appel I ant' s know edge of this damage.

On 19 July 1984, Appellant nmade an entry in the BELCHER
PENSACOLA' s log (1.0 Exh. 1) which recited that the cargo | evel
for No. 2 port tank was "off by 1 foot, 4 inches. Wile this entry
is indicative of a breach in the hull, |I am persuaded that this
case requires remand to the Adm nistrative Law Judge for additional
findings of fact to account for the variance in the cargo |evel.

The record does not reflect any pollution incident until the
one reported on 25 July 1984. Additionally, it is apparently
uncontested that the cargo tanks were checked for water
contam nati on upon the barge's arrival in Key Wst, with negative
results. The Adm nistrative Law Judge's Finding of Fact No. 12
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recited that "the cargo level for No. 2 port tank was off 1 ft. 4

I nches, " and that "an underwater inspection...revealed a hole..."

It is unclear fromthis finding, however, that the hole was in the
No. 2 port tank.

Wt hout question, a hole in the cargo tank of a | aden
si ngl e-skin (Resp. Exh. B) tank barge which woul d cause the cargo
| evel in the tank to drop by 1 foot, 4 inches is "serious danage."
Whet her the cargo | evel change resulted fromthe hole, and, if so,
whet her Appel | ant had know edge of the danmage, thereby becom ng
responsi ble to nake the required report, are questions which nust
be resol ved on renmand.

CONCLUSI ON

Havi ng reviewed the entire record and consi dered Appellant's
argunents, | find that the findings of the Adm nistrative Law Judge
are not supported by substantial evidence of a reliable and
probative character.

ORDER
The decision and order of the Adm nistrative Law Judge dated
16 January 1986 at Jacksonville, Florida, is MO FIED as foll ows:

Wth respect to the first specification, the findings are SET
ASI DE, and the specification is DI SM SSED.

The order suspending Appellant's license is VACATED. The case
Is remanded to the Adm nistrative Law Judge for further proceedings
consistent with this decision.

Janes C. Irwin
VICE ADM RAL, U. S. COAST GQUARD
ACTI NG COVIVANDANT

Si gned at Washington, D.C. this 10 day of April, 1987.

*xx*x*x  END OF DECI SI ON NO. 2447 *****
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