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DECI SI ON OF THE VI CE COVIVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2444

WIlliamJ. RABATSKY

Thi s appeal has been taken in accordance wth 46 USC 7702 and 46
CFR 5. 701.

By order dated 11 July 1986, an Admi nistrative Law Judge of the
united States Coast Guard at St. Louis, Mssouri, suspended Appellant's
license for three nonths remtted on twel ve nonths' probation upon
finding proved the charge of m sconduct. The specification found proved
al l eges that on or about June 26, 1985, Appellant, while serving as
operator aboard the MV JOHN M SELVI CK, under the authority of the
capti oned docunent, operated the vessel and two on Lake M chi gan during
a period of darkness wi thout ensuring that the tow was equi pped with
adequat e navi gational sidelights as required by Rules 22 and 24 of the
| nl and Navi gati onal Rul es.

The hearing was held at Chicago, Illinois on 20 March 1986.

At the hearing Appellant was represented by professional counsel
and deni ed the charge and specification.

The Investigating O ficer introduced in evidence ten exhibits and
the testinony of one w tness.

I n defense, Appellant introduced in evidence five exhibits, his own
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testinony, and the testinony of two additional wtnesses.

After the hearing the Adm nistrative Law Judge rendered a deci sion
I n which she concluded that the charge and specification had been
proved, and entered a witten order suspending all licenses and
certificates issued to Appellant for three nonths remtted on twelve
nont hs' probati on.

The conpl ete Decision and Order was served on 14 July 1986. Appeal
was tinely filed on 11 August 1985 and perfected on 15 Septenber 1986.

FI NDI NGS OF FACT

Appel lant is the holder of a Coast Guard |license which authorizes
himto serve as mate of steam and notor vessels of any gross tons upon
the Great Lakes, and as First Class Pilot for steam and notor vessels of
any gross tons on the Great Lakes fromDuluth to Gary and Buffal o.

On 26 June 1985, Appellant was serving as Operator aboard the MV
JOHAN M SELVI CK, and uni nspected tow ng vessel 112 feet in length. The
JOHN M SELVICK was towi ng the barge CM5 751, an inspected ocean freight
barge 180 feet in | ength.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant has advanced several bases for
appeal . However, because of the disposition of the case, these bases
are not di scussed.

Appearance: Harold L. Wtsaman, Esqg.; Ray, Robinson, Hanninen & Carl e;
Chi cago, Illinois

OPI NI ON

After the hearing concluded, on 9 June 1986, Appellant filed wth
the Adm nistrative | aw Judge 55 proposed findings of fact and 4 proposed
concl usions of |aw, acconpanied by a fourteen page brief. The
Adm ni strative Law Judge did not rule upon these proposals, and did not
refer to themin the Decision and Order. Accordingly, the record as
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presently constituted is inconplete and cannot be adequately reviewed on
appeal .

The Adm nistrative Procedure Act, 5 USC 557(c), provides, in
pertinent part:

the parties are entitled to a reasonabl e opportunity to
subm t

(1) proposed findings and concl usi ons; or
(2) exceptions . . .; and

(3) supporting reasons for the exceptions or proposed findings or
concl usi ons.

The record shall show the ruling on each finding, conclusion, or
exception presented. (Enphasis supplied.)

The Commandant has held that the failure of an Adm nistrative Law
Judge to rul e upon proposed findings and conclusions prior to rendering
a decision constitutes error, requiring remand for further proceedi ngs.
Appeal Decisions 549 (DI ETRICH) and 580 (Tl MVERVAN) .

ORDER

The decision and order of the Adm nistrative Law Judge dated 11
July 1986, at St. Louis, Mssouri, is nodified as foll ows:
The finding of the Admnnistrative Law Judge as to the charge of
m sconduct is SET ASIDE. The order suspending Appellant's license is
VACATED. The case is REMANDED to the Adm nistrative Law Judge for
further proceedi ngs consistent with this decision.

Vice Admral, U S. Coast Guard
VI CE COMVANDANT

Si gned at Washington, D.C. this 10th day of February 1987.
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