Appeal No. 2377 - JAMES P. HICKEY v. US - 7 February, 1985.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT NO. [redacted] AND LI CENSE 003424
| ssued to: JAMES P. HI CKEY

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2377
JAMES P. HI CKEY

Thi s appeal has been taken in accordance with 46 U. S.C.
7702(b) and 46 CFR 5. 30-1.

By order dated 9 May 1984, an Adm nistrative Law Judge of the
United States Coast Guard at Portland, Miine revoked Appellant's
seaman' s docunent and license upon finding himguilty of the charge
of "conviction for a dangerous drug law violation." The
specification found proved all eges that being the holder of the
docunents above captioned, on or about 23 March 1984, Appellant was
convicted in the United States District Court for the District of
Mai ne for conspiring to inport large quantities of marijuana into
the United States.

At the hearing, Appellant was represented by professional
counsel and entered a plea of guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence 2 exhibits.

I n defense, Appellant offered in evidence 6 exhibits and his
own testinony.

At the end of the hearing, the Adm nistrative Law Judge
rendered an oral decision in which he concluded that the charge and
speci fication had been proved by plea. He then entered an order
revoking the nmerchant mariner's |license and docunent issued to

Appel | ant .
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The entire decision was served on 14 May 1984, Appeal was
tinely filed on 31 May 1984, and perfected on 9 July 1984.

FI NDI NGS OF FACT

Appel lant held a |license as Chief Engineer, Steam and Mot or
Vessel s, any horsepower.

On 23 March 1984, he was convicted in the United States
District Court for the District of Maine for conspiring to inport
| arge quantities of marijuana into the United States. The
conviction was the result of a guilty plea pursuant to a plea
bargain agreenent with the U S. Attorney's Ofice. The agreenent
was entered into follow ng an indictnent agai nst Appellant on 25
August 1983. Under the ternms of the agreenent, Appellant was to
cooperate with the U S. Attorney's Ofice. Al charges agai nst
Appellant's wife and all charges agai nst Appellant, except Count
VII of the indictnent, were to be di sm ssed.

The Court to which Appellant pleaded guilty stated that the
conspiracy existed from about January of 1981 to about June of
1982. Appellant's role was to provide his house in Carrabassett,
Mai ne as a stash house for marijuana. |In return, he was to receive
$5, 000. On or about 13 July 1981, a substantial amount of marijuana
was transported to and stored at Appellant’'s house.

The other counts of the indictnent, although dism ssed, were
received in evidence. They allege the follow ng additional
activities. Sonmetime in May 1980 one of the other conspirators
asked Appellant if he knew of any houses for rent and Appel | ant
offered to rent his own house as a marijuana stash. During June or
July of 1980 approxi mately 14,500 pounds of marijuana from Col unbi a
was transferred froma fishing vessel to two sailing vessels off
the coast of Antigua. The sailing vessels brought the marijuana to
Mai ne. About 6,000 pounds of marijuana were off-1oaded from one
the vessels into two notor hones. |In early August 1980, one of the
not or hones containing a substantial quantity of marijuana went to
Appel l ant's house. The rest of the marijuana went to other
| ocati ons.

Appel | ant was not personally involved in handling the
marij uana or operating the vessels which brought it into the United
States. Hi s cooperation with the U S. Attorney's Ofice
contributed to the successful prosecution and conviction of the
menbers of the conspiracy.

Appel l ant testified that since pleading guilty at trial he has
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offered his services to the various maritine academes to |ecture
the m dshi pnen about the pitfalls and tenptations of inporting
drugs. Appellant graduated from Maine Maritinme Acadeny in 1973. He
advanced very rapidly and was sailing as chief engineer before he
was 30 years ol d.

In the Decision and Order the Adm nistrative Law Judge stated
that "the circunstances highlighted in mtigation should be
brought to the attention of higher authority ... and ... the facts
and circunstances surrounding M. Hi ckey's Conviction should be
examned if a later request for admnistrative clenency is |odged."

BASES OF APPEAL

Appel | ant does not assert that the presiding Adm nistrative
Law Judge erred. Rather, he asks:

1. That the Conmandant exercise his discretion to not revoke
Appel lant's |icense and docunent;
2. That, in the alternative, he be allowed to apply for a

new | i cense under 46 CFR 5. 13 immedi ately.

APPEARANCE: Peter v. Rubin, Esqg., Bernstein, Shur, Sawer
and Nel son, Portland, Mai ne.

OPI NI ON
I

Appel lant first asks that, as a matter of discretion, his
| icense and docunent not be revoked. This request is denied.

The circunmstance of this case is such that revocation is the
proper sanction. Appellant participated in a major drug snuggling
operation for an extended period of time. Even though he did not
actually handl e the drugs or sail the vessels which brought the
drugs into the United States, he played a major role in the
conspiracy. He provided a house where |arge quantities of illicit
drugs were stored and received substantial sunms of noney in return.

The purpose of 46 USC 7704 and its predecessor, 46 USC 239b is
to renove drug traffickers fromthe nerchant marine. See

Commandant v. Fifer, NITSB Order No. EM 111 (1984) and

Conmandant v. Hodgman, NTSB Order No. EM 103 (1984).
Revocation, in this case, is consistent with that purpose.

In addition, the statutory basis for ny exercise of discretion
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in cases involving conviction for a drug offense has changed. 46
USC 239b stated that the Coast Guard "may" revoke a |icense or
docunment follow ng conviction. The current statute, 46 USC 7704
states that the Coast Guard "shall" revoke. This is a substanti al
change. | no longer have an affirmative statutory duty to weigh
the circunstances of the offense resulting in each conviction and
deci de whether or not revocation is appropriate. The statute
requi res revocation

This change in the statutory requirenment for exercise of
di scretion does not, however, renove ny power and duty to supervise
t hese proceedings to ensure that charges are brought in accordance
with Coast Guard policy. See Appeal Decisions 2348 (MANLEY)

and 2168 ( COOPER) .

Adm ni strative Law Judges nust still spread upon the record
the circunstances surrounding the offenses resulting in drug
convictions, the investigating officer's reasons for bringing
charges in the case, and rel evant evidence which a respondent may
wi sh to present as required by Appeal Decisions 2355 ( RHULE)

2348 (MANLEY); 2338 (FIFER), aff'd NTSB Order EM 111; 2303
(HODGMVAN), aff'd NTSB Order EM 103.

In the alternative, Appellant asks that the time limts for
i ssuance of a new license and nerchant mariner's docunent pursuant
to 46 CFR 5.13 be waived. This is not appropriate under the facts
of this case.

| have granted such relief only in very unusual cases. See

FI FER and HODGVAN. These cases invol ved an extended tine

period during which the appellant had shown a marked change in life
style and substantial rehabilitation. (FIFER - over 5 years
followmng arrest; HODGVAN - over 5 years follow ng conviction.) 1In
t he absence of a marked change in life style and an adequate
opportunity for observation |I have not waived the waiting period.
See Appeal Decisions 2355 (RHULE); 2354 (DI TMARS);

and 2330 ( STRUDW CK).

Her e Appel |l ant has not shown a clear change in life style over
a sufficient period of tine. H's crimnal activity and conviction
are relatively recent. He has produced evidence that he is
generally well thought of in the community and his enployers state
he is professionally conpetent as a mariner. However, Appell ant
first repudiated his crimnal activity when he agreed to work with
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the U S. Attorney's Ofice after his indictnent in August 1983.
Wiile it may evidence a since change of attitude, | note that

addi tional counts of the indictnment were dism ssed and Appel | ant
received a greatly reduced sentence in return for his cooperation.
Appel l ant testified that since his conviction in March 1984, he has
made his services available to warn others of the hazards of
smuggling. This is commendable and will, | hope, continue.

Appel lant held a |license as chief engi neer of steam or notor
vessel s of any horsepower. As such he would be the senior officer
in the engi ne departnent of a major seagoi ng vessel and exercise
extensive authority. One who wi shes to hold a license foll ow ng
conviction for a serious narcotics offense nmust nake an especially
strong show ng that he is rehabilitated. See FIFER and
STRUDW CK. This he has not done. The strength of the show ng
properly increases in proportion to the authority conferred by the
| i cense.

For the above reasons, the time limts in 46 CFR 5.13 will not
be wai ved.

CONCLUSI ON

Appel lant's |icense and nerchant mariner's docunents were
properly revoked as required by statute. He nust denpnstrate that
he is indeed rehabilitated for the period in 46 CFR 5. 13 before
applying for a new |license.

ORDER

The order of the Adm nistrative Law Judge dated at Portl and,
Mai ne on 9 May 1984, is AFFI RVED.

J. S. GRACEY

Admral, United States Coast Guard
Commandant

Signed at Washington, D.C., this 7th day of Feb. 1985.
****xx  END OF DECI SI ON NO. 2377 ****x
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