Appea No. 2346 - Carlton Jerry Williamsv. US - 30 March, 1984

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT NO. [ redact ed]
Issued to: Carlton Jerry WIIlians

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2346
Carlton Jerry WIlians

Thi s appeal has been taken in accordance with Title 46 U S.C
239(g) and 46 CFR 5. 30- 1.

By order dated 17 May 1982, an Administrative Law Judge of the
United States Coast Cuard at Seattle, Washington revoked
Appel I ant's seaman's docunent upon finding himguilty of
m sconduct. The specification found proved alleges that while
serving under authority of the docunent above captioned, on or
about 12 February 1982, Appellant wongfully and fraudul ently
presented to the U S. Coast Guard Marine Safety O fice, Portland,
Oregon, his Merchant Mariner's Docunment wongfully altered in
violation of 18 U . S. C. 2197 by the addition of a "Demac"
endorsenent, in an attenpt to obtain a duplicate docunent with an
endorsenent to which he was not entitled.

The hearing was held at Seattle, Washington on 11 May 1982
At the hearing, Appellant elected to act as his own counsel
and entered a plea of not guilty to the charge and the

speci fication.

The Investigating Oficer introduced in evidence the testinony
of two wi tnesses and el even docunentary exhibits.

I n defense, Appellant offered in evidence his own testinony.
At the end of the hearing, the Adnministrative Law Judge
rendered an oral decision in which he concluded that the charge and

the specification has been proved. He then served a witten order
on Appellant revoking all docunents issued to Appellant.
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The deci sion was served on 18 May 1982. Appeal was tinely
filed on 9 June 1982 and perfected on 27 Septenber 1982.

FI NDI NGS OF FACT

Appel lant is the holder of Merchant Mariner's Docunment No. [REDACTED], which was issued

to himby the U S. Coast Guard at San

Franci sco, California, on 24 Novenber 1980. On 12 February 1982,

Appel | ant presented his docunent at the U S. Coast Guard Marine

Safety Ofice, Portland, Oregon. He requested that a duplicate be

issued to reflect his correct date of birth, 15 October 1936,

rather than the date of 5 Cctober 1980 which was listed on his

docunent .

Appel l ant presented his docunent to LTIGWIIliamL. Carey, who
noticed that the word "Demac" was included with the endorsenments on
t he docunent. The docunment was nutilated. LTJG Carey asked Master
Chief Petty Oficer Mchael Fryer, who had nore experience in
dealing with seanen's docunents, to exam ne Appellant's docunent.
Master Chief Fryer asked Appellant where he had received the
"Demac" endorsenent. Appellant stated that it was placed on the
docunent when it was issued by the Coast Guard at San Franci sco on
24 Novenber 1980.

Exami nati on of the docunent revealed that its plastic
| am nati on had been separated fromthe paper docunent. The word
"Dermac" was entered in a type style which was different fromall
other typewitten entries. Wen the plastic |Iani nate had been
pul l ed away fromthe paper, it had "lifted" a portion of the ink
fromeach typewitten entry except the word "Denac." Wen
Appel l ant presented his docunment to LTHG Carey, he only stated that
he needed a new docunent to correct his birthdate. He did not
mention the existence of the "Demac" endorsenent although, as he
|ater stated to the Administrative Law Judge, he knew it "was on
there" and that "it wasn't supposed to be on there."

At the hearing, LTJG Carey stated that he believed, but was
not certain, that "Demac" stands for "Deck Engi ne Mechanic or
Machi ni st."Also at the hearing, the Investigating Oficer, LCDRK B.
Al'len, argued to the Administrative Law Judge that "Denmac" is slang
aboard ships for Deck Engi ne Mechanic but that the termis not used
on docunents.

BASES OF APPEAL

Thi s appeal has been taken fromthe Decision and Order of the
Adm ni strative Law Judge. Appellant asserts that the
Admi ni strative Law Judge erred because:

1. Aviolation of 18 U S.C. 2197 was not shown because it was

not substantiated by either a court conviction or by proof beyond
a reasonabl e doubt;
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2. It was not shown that Appellant had altered the docunent
or had received it in an altered condition with the intent to
unl awful ly use it;

3. Appellant was found to have a fal se endorsenent on his
docunent al though the word "Denmac" is not an endorsenent; and

4. Revocation is too severe a sanction

APPEARANCE: Levi son, Friednman, Vhugen, Duggan, Bl and, and
Horowitz; by Marsha J. Pechman.

OPI NI ON

Appel l ant asserts that the standards of proof in this case
requi red a showi ng that he had either been convicted of a violation
of 18 U S.C. 2197, or that his guilt had been proven beyond a
reasonabl e doubt at the hearing. This assertion is without nerit.
The crim nal standard of "beyond a reasonable doubt” is not
applicable in proceedings, such as these, which are conducted
against a license in accordance with the Adm nistrative Procedures
Act. Appeal Decisions 1376 (KING and 1380 (BRANCH). The
standard of proof for suspension and revocation proceedings is set
forth in 5 U S.C. 556(d) and 46 CFR 5.20-95(b). Findings nust be
supported by substantial evidence of a reliable and probative
character. The Administrative Law Judge correctly applied this
st andar d.

The fact that the specification recites that Appellant's acts
were in violation of 18 U S.C. 2197 does not change this.

M sconduct is violation of a "formal, duly established rule." 46
CFR 5.05-20(a)(1). The statute shows the existence of the rule
whi ch Appellant's acts violated, an el enent of m sconduct. It is

not necessary to show that Appellant was ever convicted of this
violation in a crimnal trial or for the Adm nistrative Law Judge
to apply the standard of proof used in a crimnal trial nerely
because this element is established by the existence of a crinmninal
statute.

Appel lant's second basis of appeal is without nerit. He
argues that the Coast CGuard, in order to prove a charge of
m sconduct based upon a violation of 18 U S.C. 2197, nust show that
he altered his docunent in violation of the second paragraph of the
statute, or that he received or possessed a docunent which he was
not lawfully entitled to hold with the intent to unlawfully use it
in violation of the first paragraph of the statute.
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Appel l ant was not charged under either the first or second
paragraphs. Rather, his misconduct was charged under the third
par agraph of the statute which prohibits the unlawful possession or
knowi ng use of an altered docunent. The record contains
substantial evidence that the docunent had been altered after it
had been issued by the Coast Guard and that Appellant know ngly
used it in attenpting to obtain a replacenent docunent. This
evi dence included the docunment itself which, through physical
exam nation, revealed that the alteration had been nmade after the
docunent had been | anminated and issued. The type style was
different on the alteration and the rest of the docunent and the
alteration was not "lifted" with the plastic lam nate as were al
the other typewitten entries. In addition, the Washington State
Patrol Crinme Laboratory report stated that the alterati on had
occurred subsequent to the other typewitten entries. It was not
necessary to prove that Appellant perfornmed the alteration. It was
sufficient to show that he know ngly used the docunent in its
altered condition. LTJG Carey testified that Appellant presented
his altered docunment and requested that a duplicate be issued
Appel l ant adnmitted to the Judge that he knew that the word "Demac"
was on there and that "it wasn't supposed to be on there." Thus,
substantial evidence established that Appellant know ngly used his
al tered docunent and was, therefore, guilty of m sconduct.

Appel I ant contends that he should not have been found to have
a fal se endorsenent on his docunment because the word "Demac" is not
an endorsenment. | disagree.

The Investigating Oficer conceded at the hearing that the
Coast Cuard does not use the word "Demac" on documents which it
i ssues. However, it is immaterial that the alteration inartfully
used an incorrect abbreviation. Appellant's ignorance of Coast
Guard terminology is not at issue. The term"Demac" is not a
meani ngl ess word to the merchant mariner. LTJG Carey testified that
he believed that the termstands for "Deck Engi ne Mechanic or
Machi ni st," whi ch woul d have been a proper endorsenent. 46 CFR
12.15-11 sets forth the endorsenents which a qualified nmenber of
t he engi ne departnent nmay hold, including the rating of "Deck
Engi ne Mechanic." "Demac" is an obvious abbreviation for this
rating and does not correspond to any other possible rating. It
was entered in a space reserved for such endorsenents. Fromthe
evi dence presented, the Administrative Law Judge properly
determ ned that Appellant had used an altered docunment which
although it did not contain the exact wording used by the Coast
Guard, was altered so as to present the appearance that Appell ant
possessed a rating to which he was not entitled.

IV

Appel l ant contends that revocation of his docunent is an
excessive sanction and is not warranted by the offense of using an
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altered docunent. He argues that he did not use his altered
docunent to secure enploynent nor to sail in a situation where the
alteration woul d endanger others. | find Appellant's argunents to
be unconvi nci ng.

The fact that his attenpt was unsuccessful does not change the
seriousness of his actions. A person with a fal se endorsenment on
hi s docunment nay be placed in a critical position aboard ship,
al though he is, in reality, unqualified. The entire ship and crew
could well be endangered by such a person. Because of the serious
threat to safety posed by alteration of docunments, | believe
revocation is appropriate. Appellant also argues that revocation
of his docunment has elimnated his livelihood and created a severe
hardship on his famly. However, the need for a seanan to support
his famly nust be considered subservient to the renedi al purpose
of these proceedings to pronote safety at sea. See Appea
Deci si ons 2290 (DUGE NS) and 1516 (ALFONSO) .

CONCLUSI ON
The findings of the Adnministrative Law Judge are supported by
substantial evidence of a reliable and probative character. The

hearing was conducted in accordance with the requirenents of
appl i cabl e regul ati ons.

ORDER

The order of the Adm nistrative Law Judge, dated at Seattle,
Washi ngton on 17 May 1982 is AFFI RMED

J. S. GRACEY
Admral, U S. Coast Quard
Commandant

Si gned at Washington, D.C., this 30th day of March 1984

*x*x**  END OF DECI SI ON NO. 2346 *****

Top

file://lIhgsms-lawdb/users/K nowl edgeM anagementD...& %20R%202280%20-%202579/2346%20-%20WIL LIAM S.htm (5 of 5) [02/10/2011 8:29:28 AM]


https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10701.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10701.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10701.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10701.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10701.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10701.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10701.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10701.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10701.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10701.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10701.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10701.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10701.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10701.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10701.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10701.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10837.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10837.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10837.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10837.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10837.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10837.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10837.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10837.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10837.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10837.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10837.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10837.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10837.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10837.htm

	Local Disk
	Appeal No. 2346 - Carlton Jerry Williams v. US - 30 March, 1984


