Appea No. 2313 - John Edward Staplesv. US - 22 May, 1983.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs
MERCHANT MARI NER'S DOCUMENT No. ( REDACTED)
| ssued to: John Edward Stapl es

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2313
John Edward St apl es

Thi s appeal has ben taken in accordance with Title 46 U. S. C.
239(g) and 46 CFR 5. 30-1.

By order dated 3 Decenber 1981, an Adm nistrative Law Judge of
the United States Coast CGuard at Boston, Mssachusetts revoked
Appel l ant' s seaman's docunent upon finding himguilty of
m sconduct. The specifications found proved allege that, while
serving as Second Punmpman on board the SS GULF O L, O N 283424,
under authority of the above captioned Merchant Mariner's Docunent,
on or about 12 Cctober 1981, Appellant did wongfully assault and
batter by beating with fists, a nenber of the crew, the Chief
Engi neer, Richard J. Driscoll; and, that Appellant, while serving
as aforesaid, did wongfully assault the Third Assistant Engi neer,
David W Thunell by brandishing a fire axe and a pocketknife in a
t hreatening manner and offering to inflict bodily harm

The hearing was held at Boston, Massachusetts on 3 Decenber
1981.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and both
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speci fications.

The I nvestigating Oficer introduced two docunents and the
testinony of two witnesses into evidence.

I n defense, Appellant introduced seven docunents and his own
testinony into evidence.

At the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
and both specifications had been proved. He then served a witten
order on Appellant revoking his Merchant Mariner's Docunent.

The entire decision was served on 11 Decenber 1981. Appeal
was tinely filed and perfected on 4 January 1982.

FI NDI NGS OF FACT

On 12 Cctober 1981, Appellant was serving as Second Punpman
under the authority of Merchant Mariner's Document No. [ REDACTED]
on board the SS GULF QL in Port Evergl ades, Florida.

At approxi mately 0330 on 12 Cctober 1981, Appellant returned
to the vessel fromauthorized shore | eave and proceeded to the
stateroomof Richard J. Driscoll, the Chief Engineer. Appellant
was agitated because there had been no overtine work avail abl e for
hi mon 11 Cctober 1981 and decided to enter the Chief Engineer's
living area and office because he "felt |ike cussing himout" over
the m ssed overtine. The Chief Engineer, who had already retired
for the eveni ng, was awakened when Appel |l ant nade noi se upon
entering his office through the door which was |eft open in case of
enmergency. Chief Engineer Driscoll left his bed and went to
i nvestigate. When the privacy curtain between the office and
stateroom was pul |l ed aside, Appellant struck the Chief Engineer in
the face with his fist and severely bl oodi ed his nose. The Chief
Engi neer then grabbed Appellant to prevent further blows and they
fell to the office deck. As a result of the fall the Chief
Engi neer was cut and broke a rib, and Appellant received cuts and
abrasions to both his | eg and abdonen.

The Chi ef Engi neer, his nose bl eeding profusely, then westled
Appel l ant into the passageway, pounded on the door of the Third
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Assi stant Engi neer, David W Thunell, and called for his help. Wen
M. Thunell cane to the aid of the Chief Engineer, Appellant was
still punching him M. Thunell tried to restrain Appellant by

st eppi ng between the two and pushi ng Appel | ant agai nst the

bul khead. Appellant tried to strike further blow, but the Chief
Engi neer, bl eeding and covered with bl ood, backed away and was not
struck further. M. Thunell then pushed Appellant, who was still
yel ling and scream ng obscenities, down the passageway and into his
stateroom and returned to the Chief Engineer's roomto assist him

Appel lant did not remain in his roombut returned to the
vicinity of the Chief Engineer's room On the way he took a fire
axe f romits holder on a nearby bul khead and began swinging it
wildly fromside to side denting the passageway bul kheads. Upon
seeing the Chief Engineer, Appellant shouted, "I'mwaiting for
you." Although M. Thunell was afraid of what Appellant m ght do
and retreated two or three feet down the passageway, he did not run
fromthe scene because he wanted to prevent Appellant from
returning to the Chief Engineer's stateroom Appellant tried to
order M. Thunell out of the way but dropped the axe and returned
to his roomscream ng and yelling after being told that his
behavi or woul d do himno good. Shortly thereafter, Appell ant
returned to the passageway wavi ng a pocket knife with its 3 to 6
inch bl ade open. He shouted that he was still waiting for the
Chi ef Engi neer and lunged forward M. Tunnell with the knife,
telling himto get out of his way. Appellant was finally subdued.

Appel l ant was | ater renoved fromthe vessel, discharged for
cause, and paid off. He returned to his honme in Wakefield,
Massachusetts. The Chief Engineer was treated for a bl oody nose,
cuts, and a broken rib. M. Thunell received no injuries.

BASES OF APPEAL
Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that the sanction of

revocation is too severe.

APPEARANCE: Mal one and Hunt, Boston, Massachusetts by Thomas L.
Crotty, Jr., Esg.

OPI NI ON
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| am not persuaded that the order of revocation is unduly
severe and affirmit for the follow ng reasons.

Appel | ant suggests that the Adm nistrative Law Judge is bound
by the Table of Average Orders in determ ning an appropriate
sanction. 46 CFR 5.20-165 nakes it clear that the table is
provi ded for guidance only and is not intended to limt the orders
of Adm nistrative Law Judges. See al so Decision on Appeal No.
2242 (JACKSON & GAYLES).

| have previously held that:

"...The Adm nistrative Law Judge is not and cannot be bound by
the Tabl e of Average Orders..”

Deci si on on Appeal No. 2243 (TRI GG .

"...Since the Table is nmerely for guidance purposes, it would
be folly to read nore authority into its pronouncenents than
woul d be accorded by the Adm nistrative Law Judge in a case...
Thus an order of revocation may, in sone circunstances, be
entered even in the event of a first offense when deened
appropriate.”

Deci si on on Appeal No. 2240 (PALMER)

Appel l ant al so suggests t hat the order is not appropriate in
light of mtigating factors before the Judge such as his age, prior
record and the hardships he will suffer.

| have said that the order in a particular case is peculiarly
with in the discretion of the Adm nistrative Law Judge and, absent
sone special circunstance, wll not be disturbed on appeal. See
Deci si ons on Appeal Nos. 2236 (CLUFF), 1980 (PADILLA), 1936
(VARGAS) and 1585 (WALLIS). Generally there nust be a show ng
that an order is obviously excessive or an abuse of discretion

before it will be nodified on appeal. Decisions on Appeal Nos.
1994 (TOWKINS) and 1751 (CASTRONUOVO)Y . See al so Decision on
Appeal No. 2267 (ERVAST). | have affirnmed revocations of the

Merchant Mariner's Docunents in simlar assault and battery cases
i nvol ving seanen wi th unbl em shed previous records. Decision on
Appeal Nos. 2017 (TROCHE) and 1892 (SM TH).
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The record here indicates that Appellant is an honorably
di scharged, young veteran with no previous m sconduct. He is
unmarried with no dependents. However, his m sconduct is very
serious. He assaulted two separate superior officers, the Chief
Engi neer by battering himwth his fists, and the Third Assi stant
Engi neer by first brandishing a fire axe and | ater a pocket knife.
In both assaults on the Third Assistant he offered to inflict
bodily harm Al though restrai ned and urged to stop, Appell ant
first maintained his attack against the Chief Engineer and then
returned on two separate occasions to further assault both the
Chi ef Engineer and the Third Assistant. This extrene viol ence was
aggravated further by his tenacity in pursuing it and the fact that
it occurred with no provocation whatsoever. The Adm nistrative Law
Judge found that revocation was the only appropriate renedi al order
after bal anci ng Appel lant's viol ent tendenci es agai nst the hardship
of losing his Merchant Mariner's Docunent. | agree. The pronotion
of safety of |life at sea and the wel fare of individual seanen is of
par anount concern in these decisions. The grave nature of
Appellant's action is a definite challenge to this policy. The
offense nerits revocation. It is neither excessive nor an abuse of
di scretion.

CONCLUSI ON

There was substantial evidence, reliable and probative in
nature to support the findings of the Adm nistrative Law Judge.
The hearing was fair and conducted in accordance with the
requi rements of applicable regulations. The order of revocation is
not unduly severe.

The order of the Adm nistrative Law Judge dated at Boston,
Massachusetts, on 3 Decenber 1981, is AFFI RVED

J. S. GRACEY
Admral, U S. Coast Quard
Commandant

Signed at Washington, D.C., this 22d day of May 1983.

*xxx%  END OF DECI SI ON NO. 2313 *****
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