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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT LI CENSE NO. 08056
| ssued to: Charles P. Strohecker

DECI SI ON OF THE COMVANDANT ON APPEAL FROM DENI AL OF
APPLI CATI ON FOR ATTORNEY' S FEES AND EXPENSES
UNI TED STATES COAST GUARD

2300
Charl es P. Strohecker

Thi s appeal has been taken in accordance with 5 U. S. C. 504 and
49 CFR Part 6.

By order dated 30 June 1982, an Adm nistrative Law Judge of
the United States Coast CGuard at Norfol k, Virginia denied
Appel lant's application for attorney's fees and expenses incurred
as a result of defending hinself against a charge of negligence
brought by the Coast Guard against his Qperator's license. Three
speci fications supporting the charge were rai sed by the Coast
GQuard. They alleged that, while serving as Operator aboard Tug
MARI E SWANN, O. N. 253463 under authority of the |license above
capti oned, on or about 0550, 30 March 1982, in the Janes R ver at
or near the Cty of Newport News in the State of Virginia,
Appellant: (1) negligently failed to navigate said vessel in such
a manner as to preclude the barge said vessel was tow ng, tank
barge SWANN NO. 17, fromalliding with MV CENTAURO, thereby
damagi ng said tank barge; (2) negligently navigated said vessel in
such a manner as to endanger the life, linb or property of other
persons, to wit, failing to maintain adequate conmuni cations with
said vessel's line handlers, thereby contributing to the | oss of
control over the barge said vessel was tow ng, tank barge SWANN NO
17, and the allision of said barge with MV CENTAURG (3)
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negligently navigated said vessel in such a manner as to endanger
the life, linb or property of other persons, to wt; failing to
connect the tow ng hawser before releasing the breast |ines,

t hereby contributing to the barge said vessel was tow ng, SWANN NO.
17, being set adrift and alliding with the MV CENTAURO

The hearing was held at Norfolk, Virginia on 20 April 1982.

After the presentation of Appellant's defense, the Adm nistrative
Law Judge rendered an order in which he dismssed the charge and
speci fications.

The witten decision was served on 4 June 1982.

Appel l ant made tinely application to the Adm nistrative Law
Judge for attorney's fees and expenses related to the R S. 4450
proceedi ng pursuant to the Equal Access to Justice Act [EAJA]; Pub.
L. 96-481, 94 Stat. 2325, 5 U S. C. 504; and the regul ations
| npl enenti ng EAJA for the Departnent of Transportation at 49 CFR
Part 6, Fed. Reg. Vol. 46, No. 195, pp 49878, Cct 8, 1981. The
Coast CGuard filed an answer which sought to established substanti al
justification for preferring the charges and thus relieving the
governnent of liability for the fees and expenses clained by the
provi sions of EAJA.

In his decision denying the application for an EAJA award, the
| aw j udge gave a summary of the case which is useful for discussion
pur poses:

In the instant case there is no dispute that an allision did
occur between the barge under the control of the respondent
and the anchored MV CENTAURO at the tinme, date and pl ace
asserted in each of the three specifications. Nor is there
any di spute that respondent was serving under authority of his
operator's license issued by the Coast Guard when the allision
t ook place. Thus, the Investigating Oficer successfully

| nvoked the presunption of negligence described i n DUNCAN.
The respondent's defense, however, rests on the | anguage of

t hat case which states that even in the presence of the
presunption a respondent is not required to establish a |ack
of negligence but rather that he exercised due care under the
circunstances. |If that is showned, the Investigating Oficer
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must show that sone standard of care existed which governed
respondent's conduct and that it was breached." Decision and
Order at 3-4.

The | aw Judge concl uded that "testinony as a whole did not
establish that [Appellant] failed to exercise due care under the
ci rcunstances, the test specifically described in Conmandant's
Appeal Decision 2211 (DUNCAN)." EAJA Decision and Order at 4.

OPI NI ON

While the underlying facts in this case are not fairly in
di spute, the application of the EAJA standard for award of fees and
expenses has led to the | odging of this appeal.

An award pursuant to EAJA is nmandated when an agency fails to
prevail in an adversary adjudication unless the hearing officer or
Adm ni strative Law Judge determ nes that special circunstances
render an award unjust, or the position of the agency "as a party
to the proceeding was substantially justified." 5 U S. C
504(a)(1). 1In 46 CFR 6.5(a), the Departnent of Transportation
acknow edged the applicability of EAJAto R S. 4450 proceedi ngs.
The regul ations al so establish that "[t] he burden of proof that an
award shoul d not be made to an eligible prevailing applicant is on
t he Departnent of Transportation, where it has initiated the
proceedi ng or on the appropriate operating adm nistration such as
Coast Guard, whose representative shall be called " operating
adm ni stration counsel. ~The Departnent of Transportation or
operating adm ni stration nay avoid an award by showing that its
position was reasonable in |aw and fact. 49 CFR 6.9."

This burden on the governnent was intentionally inposed by
Congress. See H R Rep. No. 96-1418, 96th Cong., 2d Sess. at

18, reprinted in [1980] U S. Code Cong. and Ad. News 4953,

4971. According to the Judiciary Commttee Reports of the Senate
and the House of Representatives, the "substantially justified"
standard represents a conpron se between the dual standards under
the Gvil R ghts Acts as articulated in Newran v. Piggie Park,

390 U.S. 400 (1968) (prevailing plaintiff should ordinarily recover
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attorney fees), and Christianburg Garnent Co. v. Equal Enpl oynent
Qpportunity Comm ssion, 434 U S. 412, 421 (1978) (prevailing

def endant shoul d recover fees only upon a finding that plaintiff's
action was frivol ous, unreasonable or w thout foundation). The

Senate Report points out that the Piggie Park standard was
rej ected because of its potential "chilling effect on reasonabl e
governnent enforcenent effects.” S. Rep. No. 96-253, 96th Cong.

1st Sess. (1979) to acconpany S. 265, at 6. The Christianburg
Garnent standard, although urged on Congress by the Departnent of
Justice, was rejected as i nadequate because "it sinply would not
overcone the strong disincentives to the exercise of legal rights
whi ch now exist in litigation with the governnent." |Id.

Congress has characterized the standard as one of
r easonabl eness:

The test of whether or not a governnent action is
substantially justified is essentially one of reasonabl eness.
Where the governnent can show that its case had a reasonable
basis both in law and fact, no award wi |l be nade.

S. Rep. No. 96-253, supra, at 6; H R Rep. No. 96-1418,
supra, at 10. Moreover, both Comm ttees enphasi ze that:

The standard, however, should not be read to raise a
presunption that the governnent position was not substantially
justified, sinply because it |lost the case. Nor, in fact,
does the standard require the governnent to establish that its
decision to litigate was based on a substantial probability of
prevai l i ng.

S. Rep. No. 96-253, supra, at 7; HR Rep. No. 1418, supra,
at |1.

According to the |l egislative history of the Act, the | anguage
"substantially justified" was adopted fromthe standard in Rule 37,
FED. R CV. P. S. Rep. No. 96-253, supra, at 21; H R Rep.
supra, at 18. The Senate Report expressly refers to the notes
of the Advisory Conmmittee on Cvil Rules concerning the 1970
amendnents to Rule 37(a)(4), FED. R C V. P.
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Rule 37(a)(4), FED. R CIV. P. provides that reasonabl e
expenses, including attorney's fees, shall be awarded to the
prevailing party on a notion for an order conpelling discovery
unl ess the court finds that the position of the |losing party was
"substantially justified." The standard was characterized by the
Advi sory Commttee's notes on the Rule, as foll ows:

On many occasions, to be sure, the dispute over discovery

bet ween the parties is genuine, though ultimtely resol ved one
way or the other by the court. In such cases, the |osing
party is substantially justified in carrying the matter to

court. But the rules should deter the abuse inplicit in
carrying or forcing a discovery dispute to court when no
genui ne dispute exists. And the potential or actual

| nposition of expenses is virtually the sole formal sanction
in the rules to deter a party frompressing to a court hearing
frivol ous requests for or objections to discovery.

48 F. R D. at 540 (enphasis supplied). Thus according to the
Advi sory Commttee, Rule 37(a)(4) contenplates an award only where
"no genui ne di spute exists.

A brief survey of recent cases arising under Rule
37(a)(4),FED. R ClV. P. reinforces the notion that fees are not

awar ded absent "captious or frivol ous conduct." Baxter Travenol

Laboratories Inc. v. Lemay, 89 F.R D. 410 (S.D. Onio 1981); an

"I ndef ensi bl e" position (where the losing party had conceded the

rel evance of the docunents withheld and that no privil ege exi sted,
and had failed to show that the requests were overly burdensone),

Persson v. Faestel Investnents, Inc., 88 F.R D. 668 (N.D.III.
1980); or failure to answer, object to or request additional tine

I n response to discovery request, Shenker v. Sprotelli, 83

F.RD. 365 (E. D. Pa. 1979); Addington v. Md-Anerican Lines, 77
F.RD. 750 (WD. Md. 1978). The standards applied to Rule 37(a)(4)

have been "reasonabl eness,” SCM Society Commercial S. P. A .

| ndustrial and Commercial Research Corp., 72 F.R D. 110 (D. Tex.
1976) or "good faith," Technical, Inc. v. D gital Equipnment
Corp., 62 FFRD91 (N. S [IIl. 1973).

Thus, by expressly adopting the Rule 37(a)(4), FF.RD. R CWV.
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P. standards in the Act, Congress has indicated its intent that
fees shoul d not be awarded agai nst the governnment unl ess the
governnent's is found to be unreasonable or the governnent has used
or defended in a situation where no genui ne di sputes exists.

Support for this position energes as well fromreported cases
dealing with EAJA awards. The reasonabl eness test was specifically

adopted in Alspach v. District Director of Internal Revenue,
527 F. Supp. 225, 229 (D.NMD 1981).

I n Eval uating the reasonabl eness or substantial justification
for the action taken by the operating adm nistration counsel in
this case it nmust be borne in mnd that a presunption of negligence
was successfully raised by the Coast Guard's case in chief.

Deci sion and Order on the nerits at Il. Such a presunption, when
rai sed, is proof against a notion to dism ss. Decisions on

Appeal Nos. 2279 (LEWS) and 2034 (BUFFINGTON) aff'd BTSB Order
EM57. Al though the Adm nistrative Law Judge reserved ruling on
Appellant's notion for dism ssal after the governnent's case, such
action has the practical effect of a denial of the notion which
requires the party charge to proceed with his own case in chief.
The only significance to Appellant of the reservation of the ruling
was that it relieved himof the necessity of renewing the notion at
the conpletion of his own evidence.

A ruling by the finder of fact after the presentation of all
t he evidence by both parties to an R S. 4450 hearing is w thout
guestion a resolution of the case on the nerits. It is not hel pful
to el aborate on the significance of a notion to dismss at such a
point in the proceeding, since the | aw Judge nust wei gh and
consider all the evidence adduce in any event. The governnent's
case is subject to a less stringent |evel of proof if a notionto
dismss is ruled on before evidence is presented by a respondent
since certain rules favor the party not making the notion to
dismss. However, if the governnent's case survives that notion,
and it is renewed after both parties have rested, the | aw Judge
must render a decision under the higher standard of proof set forth
in 46 CFR 5.20-95(b). It is manifest fromthe Decision and O der
on the nerits that the | aw Judge eval uated the evidence in |ight of
the regul atory burden on the governnment and rendered a deci sion on
the nerits, although procedurally it nmay appear that he was ruling
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on the notion to dismss. See Decision and Order on the nerits
at 12-6. The law Judge's evaluation is appropriate in |ight of the
commttee reports on EAJA which both states:

A court should |l ook closely at cases, for exanple, where there
has been a judgenent on the pleadings or where there is a directed
verdi ct or where a prior suit on the sane claimhas been di sm ssed.
Such cases clearly raise the possibility that the governnent was
unreasonable in pursuing the litigation.

S. Rep. No. 96-253, supra, at 6-7; J.R Rep. No. 1418,
supra, at I1I.

Al t hough | have carefully considered the actions of the |aw
Judge, | find that no presunption in favor of an award arises as a
result of his action in "dismssing" the charges.

It was not the intent of Congress that EAJA should cause
second guessing of the outcone of an admnistrative proceeding to
determ ne the availability of an award to a prevailing party. Yet
to determ ne the reasonabl eness or substantial justification for
t he governnent's action, sone review of the proceeding is
necessary. By express statenent, however Congress acknow edge t hat
nmere failure to prevail on the part of the governnent does not
trigger the award provisions of EAJA. Further, | am convinced that
the renedi al safety goals inherent in RS. 4450 proceedi ngs are of
signi ficance when considering the substantial justification for the
governnment's action.

Herein, it is undisputed that the operator of a flotilla | ost
control over a barge entrusted to his care and that an allision
resulted. The circunstances attending this occurrence included the
admtted | ack of effective communi cation between the responsible
operator (Appellant), and the nmen handling the tow ng gear. The
procedure enpl oyed by Appellant allowed the barge to be unsecured
for a period of tinme during which the tow ng hawser was bei ng nade
up to the towing bitt on the tug MARI E SWANN.
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In the view of the Investigating Oficer, the operator was
| egal |y responsible for the safe navigation and control of his
flotilla. This view finds support in both the traditions of the
maritinme industry and in law. See Appeal Decisions Nos.
2264 (McKNI GHT), 2259 (ROGERS) and 1755 (RYAN). Although the
| ack of a communi cati ons systemwas not intrinsically Appellant's
fault, it was within his know edge, and the Investigating Oficer
could quite rightly assert that Appellant was negligent in not
taking steps to cope with the existing situation. Such steps need
not have taken the formof installed equi prent which m ght be
solely wiwthin the conpetence of the owner.

Appel lant's practice of failing to connect the tow ng hawser
prior to release of the breast lines is not proof against a charge
of negligence nerely because it had succeeded in the past. The
Adm ni strative Law Judge expressed his skepticismwth regard to
this practice, and | agree with his view on this. Decision and
Order of 4 June 1982 at 16. Under the existing conditions, the | aw
Judge determ ned there was a failure of proof of negligence on this
point. Wile | do not take issue with that decision, | do note
t hat Appellant's evidence m ght have been regarded insufficient to
rebut the Investigating Oficer's case by a different trier of
fact. Fromthat | conclude that the Investigating Oficer had a
substantial |ikelihood of prevailing in this case, even if he had
full know edge of the testinony that would be offered to refute the
presunption. The renedial safety purpose underlying these
proceedi ngs woul d be poorly served if the econom c pressure
I nherent in EAJA was utilized to prevent such a close case from
bei ng heard. Rebuttal of a presunption is a difficult area of |aw
and fact, and the apparent belief of the Investigating Oficer that
his case could survive the evidence of Appellant was not
unr easonabl e on the facts of this case.

ORDER

The order of the Administrative Law Judge denyi ng Appellant's
Application for Attorney's Fees and Expenses, dated at Norfolk,
Virginia on 30 June 1982, is AFFI RMVED.

J. S. GRACEY
Admral, U S. Coast Guard
Conmandant
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Si gned at Washington, D.C., this 12th day of April 1983.

*rxxx END OF DECI SION NO. 2300 (****=*

Top
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