Appeal No. 2285 - Floyd A. Paquin, Jr. v. US - 8 October, 1982.

UNI TED STATES OF AMERI CA
UNI TES STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT NO. redacted
| ssued to: Floyd A Paquin, Jr.

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2285
Fl oyd A. Paquin, Jr.

Thi s appeal was taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 29 April 1982, an Adm nistrative Law Judge of
the United States Coast CGuard at St. Ignace, M chigan revoked
Appel l ant's seaman's docunment upon finding himguilty of the charge
of "conviction for a narcotic drug law violation." The
specification found proved al |l eged that while hol ding the docunent
above captioned, on or about 23 March 1982, Appellant was convicted
by the 92nd District Court, State of Mchigan, a court of record,
at the Macki nac County Court House, St. Ignace, M chigan, for
possessi on of marijuana.

The hearing was held at St. Ignace, Mchigan on 29 April 1982.
At the hearing elected to act as his own counsel and entered a plea
of not guilty to the charge and to the specification.

The Investigating Oficer introduced in evidence the Affidavit
of Service of the charge sheet, the Judgenent of Sentence signed by
District Judge Robert A Wod, 92nd District Court, State of
M chi gan, dated March 23, 1982, and a |letter which indicated that,
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according to Coast CGuard files, Appellant had no prior disciplinary
record.

I n defense, Appellant offered in evidence two letters
attesting to his character signed by Keith L. Pollsbury, Chief of
Police, St. lgnace, Mchigan, and Walter E. Berg, Chief Engi neer of
the CH EF WAWATAM Three rel atives of Appellant testified as to
hi s character.

At the end of the hearing, the Adm nistrative Law Judge served
a witten order on Appellant in which he stated that the charge and
t he specification had been proved and revoked on the docunent
i ssued to Appell ant.

The deci sion was served on 13 May 1982. Appeal was tinely
filed and perfected on 25 May 1982.

FI NDI NGS OF FACT

1. On March 23, 1982, Appellant, the hol der of Merchant
Mari ner's Docunent No. [REDACTED], issued to himby the
United States Coast Guard, was convicted by the 92nd
District Court, State of Mchigan, a court of record as
defined by 46 CFR 5.03-15, for possession of marijuana.

2. The regul ation at 46 CFR 5.03-10(a) states that"...the
adm ni strative | aw judge shall enter an order revoking
the seaman's |icenses, certificates, and docunents..."
after proof of a narcotics conviction by a court of
record.

3. The term "narcotic drug” is defined at 46 U S. C. 239a
(a), and includes the drug "marijuana."”

4. On April 29, 1982, following a hearing held pursuant to
46 U. S. C. 239b, Appellant's docunent was revoked based

upon his conviction in the 92nd District Court.

5. The regulation at 46 CFR 5.03-10(b) states that an order
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of revocation wll be rescinded when a seanman submts
sati sfactory evidence that the court conviction on which
the revocation is based has been set aside for al

pur poses.

6. On July 13, 1982, following a newtrial in the 92nd
District Court, Appellant provided a certified copy of an
order dated 28 May 1982, issued by Judge Robert A Wod,
whi ch dism ssed for all purposes the cause of action
whi ch had resulted in the March 23, 1982 conviction for
possessi on of marijuana.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the

Admi nistrative Law Judge. It is contended that:

1. The Adm nistrative Law Judge erred,;

2. Appel | ant was not advi sed of the seriousness of the charge;
3. The cause of action which resulted in the conviction

entered by the 92nd District Court on 23 March 1982, was
dismssed at a newtrial held on 28 May 1982, due to
errors of |aw and/or m stakes of fact;

4. Appel | ant was not advised prior to the hearing that his
license would be automatically revoked upon a finding of
a conviction by a court of record for possession of
mari j uana,

5. Marijuana is commonly used by nmenbers of the Arned
For ces;

6. The "Advice to Respondent™ which was provided to
Appel l ant at the hearing was given w thout sufficient

noti ce and was m sl eadi ng;

7. Appel | ant was not properly advised of his rights prior to
t he hearing; and

8. A certified record of Appellant's conviction by the 92nd
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District Court was not introduced into evidence.

OPI NI ON

The charge and specification were proved based upon a
conviction in a court of record for possession of marijuana, as
evi dence by the "Judgenent of Sentence" issued by the 92nd District
Court, State of M chigan.

Subsequent to the Admi nistrative Law Judge's order, Appell ant
provi ded satisfactory evidence that his conviction had been set
asi de of all purposes.

CONCLUSI ON

The Adm nistrative Law Judge's order nust be rescinded because
t he conviction upon which the revocati on was based has been set
aside for all purposes. Since the case is disposed of on this
ground, the other bases of appeal are rendered noot and need not be
di scussed.

ORDER

The ORDER of the Adm nistrative Law Judge dated at St. |gnace,
M chigan on 29 April 1982, is VACATED. The charge is DI SM SSED
W thout prejudice to the institution of further proceedi ngs.

J. S. GRACEY

Admral, U S. Coast @Quard
Conmmandant

Signed at Washington, D.C., this 8th day of October 1982.
**x%x  END OF DECI SI ON NO. 2285 ****x*
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