Appea No. 2263 - Douglas B. Hester v. US - 8 September, 1981.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT
| ssued to: Douglas B. Hester Z-[ REDACTED]

DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2263
Dougl as B. Hester

Thi s appeal has been taken in accordance with Title 46, United
States Code 239(g) and Title 46, Code of Federal Regul ations
5. 30- 1.

By order dated 31 October 1979, an Administrative Law Judge of
the United States Coast Guard at San Francisco, California,
suspended Appellant's seaman's docunent for nine nonths, plus three
nont hs on twel ve nonths' probation, upon finding himguilty of
m sconduct. four specifications were alleged to support the
anmended char ge:

First Specification: |In that [Appellant], while serving as
abl e Bodi ed Seanman aboard SS TRANSCOLORADO under authority of the
capti oned docunent, did not or about the 25th of February 1978,
while said vessel was in the port of Liverpool, England, wongfully
assault and batter a fellow crewrenber, M. Gerald R Drayney.

Second Specification: |In that [Appellant], while serving as
Abl e Seaman aboard the SS SANTA MARI A, under authority of the
captioned docunent did on or about 4 Novenber 1978, while said
vessel was at sea, wongfully fail to performhis duties properly
due to intoxication.

Third Specification: |In that [Appellant], while serving on
the SS SANTA MARI A, did on or about 4 Novenber 1978, fail to obey
a lawful order of the Master.

Fourth Specification: [Appellant], while serving as
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aforesaid, did, on or about the 25th of February, while said vessel
was in the port of Liverpool, England, wongfully assault and
batter a fellow crewrenber, Joseph C Lisenby.

Specifications two, three, and four were found proved. The
charge of m sconduct was found proved. The first specification was
found not proved as a result of extrene provocation.

The hearing was held at San Francisco, California from23 My
1979, through 17 Septenber 1979, in seven sessions.

At the session, Appellant failed to nake an appearance, sand
a plea of not guilty to the charge and each specification was
entered in his behalf. At subsequent sessions of the hearing,
Appel | ant was represented by professional counsel

The I nvestigating Oficer introduced in evidence the testinony
of three witnesses and five exhibits.

I n defense, Appellant offered in evidence the testinony of
three witnesses, including his own, and one exhibit.

After the hearing, the Adm nistrative Law Judge rendered a
written decision in which he concluded that the charge and three
speci fications had been proved. He then served a witten order or
Appel | ant suspending all docunents issued to Appellant for a period
of nine nonths plus three nonths on twel ve nonths' probation.

The entire decision was served on 1 Novenber 1979. Appeal was
tinmely filed on 21 Novenber 1978 and perfected on 1 June 1981 after
el even extensi ons.

FI NDI NGS OF FACT

On 25 February 1978, Appellant was serving as Abl e Bodi ed
Seaman on board the SS TRANSCOLORADO and acting under authority of
hi s docunment while the vessel was in the port of Liverpool,

Engl and.

In the early norning hours, Appellant's roommates, O dinary
Seaman Gerald Drayney and Abl e Seaman Joseph Lisenby, returned from
liberty with a femal e guest and proceeded to have drinks in their
room Anot her man, Able Seanman Roger Pinkham joined the group for
a drink. Later Appellant joined the group, but becane incensed
over some racial jokes and order the guests to |l eave so he could
sl eep. Pinkhamleft but the others stayed. Appellant left the
forecastle to nake hinself tea in the ship's pantry. Upon
conpletion of this activity, Appellant encountered Lisenby in the
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adj acent nmessroom An argunent devel oped between them over the
presence of the woman in their room which |led to an exchange of
raci al epithets wi tnessed by Pinkham Appellant advanced on

Li senby, who attenpted to interpose a chair between hinself and
Appel l ant. Appel |l ant avoi ded the chair and struck Lisenby to the
deck with his fist. Appellant continued to strike Lisenby, finally
hoi sting himinto the air and droppi ng hi mupon the deck, thereby

I ncapaci tating Lisenby, who had made no effort to defend hinself.

Appel | ant proceeded to the Master's cabin, but it was
unoccupied. He returned to his own room which was still occupied
by Drayney and the woman. Appellant demanded that the wonan | eave,
and attenpted to escort her out by taking her arm Drayney struck
at Appellant, who in turn punched Drayney in the nouth, causing a
split lip. Drayney's contrary evidence was not found to be credible
by the Adm nistrative Law Judge.

Li senby and Drayney were taken to a hospital for treatnent.
Drayney was treated outpatient, but Lisenby required two days of
hospitalization. Al though Appellant was jailed by the |ocal
constabul ary, he was not the subject of a conplaint by any ship's
personnel . Appellant failed to join the vessel when it sailed, due
to his incarceration.

On 4 Novenber 1978, Appellant was serving as Able Seaman on
board SS SANTA MARI A and acting under authority of his docunent
whil e the vessel was underway in the Santa Barbara Channel in close
proximty to | and. Appellant was assigned duties as a hel nsman on
t he 2400- 0400 watch. \While Appellant was serving as hel nsman, the
Third O ficer noted that the vessel did not respond to ordered
course changes. Initially believing that equi pnent failure was the
root of the problem the officer sumoned the Master to the bridge.
It was determ ned that Appellant was the source of the problem in
that he was turning the wheel in a direction opposite to that to
whi ch he had been commanded. Al cohol was detected on Appellant's
breath, and the Master repeatedly ordered himfromthe bridge.
Appel I ant did not obey the Iawful order, but loudly insisted he had
not been drinking, was not drunk, and was capable of steering the
vessel. The Master physically escorted Appellant below. No
steering problens were encountered after Appellant was renoved from
t he hel m

The charge sheet was served on 18 May 1979, and specified a
return date of 23 May 1979, at 1000 hours. Appellant failed to
appear as directed. A not guilty plea was entered on his behalf

and the matter proceeded in absentia. At the conclusion of

the session, a finding of m sconduct, proved as charged, was
rendered on the record, but no order issued pending a review of the
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record. Requl ations governing in absentia proceedi ngs were
conplied with by the introduction of an Affidavit of Service, and
the original charge sheet, signed by Appellant acknow edging his
rights. Subsequently, to afford Appellant an opportunity to
present a defense, the hearing was reconvened and proceeded through
an addi tional six sessions.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is asserted that Appellant was
deprived of due process of law as the result of inadequate notice
of hearing and was not accorded his right to confront adverse
W t nesses.

OPI NI ON
I

Appel I ant correctly notes that R S. 4450 requires that a
charged party be given reasonable notice of the tinme, place, and
subj ect of an investigation and an opportunity to be heard in his
own def ense.

Applying this statutory principle to the instant proceeding,
Appel I ant contends that his assigned duties precluded his
appear ance, and that officers of the United States Coast CGuard

advi sed himthat the hearing could be continued. Brief at 10.

Exam nation of the record indicates that Appellant was fully
advised as to his right of appearance by the charging officer.
Record at 150-51; Exhibit 1. Further, Appellant attested to the
recei pt of the charge sheet by affixing his signature on the
reverse thereof. The charge sheet contains sinple yet explicit

I nstructions concerning "requests to change tinme and/or place or
hearing," and the results of a failure to appear at the tine

speci fied. Attachnent To Record, Charge Sheet. If Appellant's
argunent, that his "assigned duties" precluded his appearance, were
accepted, persons charged could with inpunity ignore admnistrative
efforts to consider the propriety of their conduct. To avoid this

result, while still affording due process to the person charged,
provision is nade for the person charged to seek a change to the
time and place a hearing will be held by application to the

Adm ni strative Law Judge - not to the officer serving the charge
sheet. The record denonstrates that Appellant nmade no effort to
effect a rescheduling of his hearing. The officer who advised
Appel l ant that the hearing could be continued (Brief at 10) was
quite correct; the hearing could have been continued if Appell ant
had fol | owed the nechani sm explained to himand to which he
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att est ed.

Once Appel |l ant was properly advised of his rights and served
with the charges, it was not the duty of the Coast Guard to nonitor
or whereabouts of the party charged. Absent appearance at the
hearing of the party charged or his authorized representative, the
Adm ni strative Law Judge is authorized to proceed in
absentia. 46 CFR 5.20-25. That the requirenents of 46 CFR

5.20-25(b) were conplied with is manifest fromthe record. Record
at 3; Exhibit 1.

It is also apparent from Appellant's testinony that he
rendered hinself unavail able to appear by shipping out. The Coast
@Quard can hardly be gainsaid for not preventing his signing
articles, since the officers would have no way of know ng if
Appel  ant had arranged to be represented by counsel, as apparently
he attenpted to do. Record at 134. It was Appellant's burden to
appear at the tinme specified, or to arrange for authorized
representation; failing that, it was his responsibility to seek a
continuance. His failure to do so does not render the decision of
the Adm nistrative Law Judge to proceed a denial of due process.
The regul ation cited by Appellant, which guides an Adm nistrative
Law Judge in granting continuances is thus inapposite, since no

conti nuance was requested. See 46 CFR 5. 20-10.

Appel  ant al so contends that his notice was insufficient to
justify amendnent of the charges to add a fourth specification, to
wit: that he assaulted and battered Joseph Lisenby. It is clear,
however, that the issue enconpassed in the fourth specification is
nmerely a refinenment of the original first specification, which
al l eged assault and battery of "crew nenber aboard said vessel."
The anmendnent occurred at the third session of the hearing when
Appel l ant's counsel was present, add was based on evi dence adduced
froma wtness presented by the Coast Guard. Record at 71-72. The
anmendnent, in essence, addressed an offense. which was fully
litigated during the proceedings, and served only to all ow greater
accuracy in determ ni ng whet her Appell ant assaulted and battered
either of two individuals. Under the principles enunciated in

Kuhn v. G vil Aeronautics Board, 183 F.2d 839 (D.C. Cr. 1950),

| am convi nced that Appellant was neither surprised nor injured by
t hese conform ng anendnents. See al so Appeal Deci sion

No. 1574.

Appel | ant makes reference to the fact that the hearing was
"reopened” in order that he mght present a defense to the charges.
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This is not entirely true. A petition to reopen a hearing is only
appropriate after conpletion of the hearing. 46 CFR 5.20-185;
5.25-1. To be conplete, delivery of the decision and order, as
wel|l as notification of appeal rights nust have occurred. |In the

I nstant proceedi ngs, despite a decision being taken at the end of
the first session, these critical procedures had not been conpl et ed
prior to the Adm nistrative Law Judge reconveni ng the proceedi ngs
for the presentation of further evidence. Additionally, it should
be noted that even a "reopened” hearing is not a hearing de

novo; al though new evidence is adduced, prior testinony is
still in effect and the final decision is based on the original
heari ng and the new evi dence.

The | abel applied to the proceeding after the first session,
Is actually not of critical significance here. Although Appell ant
deprived hinself of the opportunity to cross-exam ne two gover nment
W t nesses, he was not prevented fromrecalling those w tnesses.
Appel | ant wai ved his right to cross-exam ne the governnent
W tnesses,not only by his stipulation on the record to the effect
that the Coast Guard would not be required to "reproduce" the
w tnesses (Record at 29-30), but also by his failure to appear at
the first session after due notice. Appeal Decision Nos. 1883

and 1831; See al so Appeal Decision No. 689. The

record of the second session is clear as to the understandi ng of
the parties, and the condition, based on Appellant's prior conduct,
which led to the reconveni ng.

CONCLUSI ON
I find that proper deference was given by the Adm nistrative
Law Judge to the | aw governing the conduct of R S. 4450
proceedi ngs. Substantial evidence of a reliable and probative

character appears in the record to support finding the charged
m sconduct proved.

ORDER

The order of the Adm nistrative Law Judge dated at San
Franci sco, California on 31 Qctober 1979, is AFFI RVED.

R H SCARBOROUGH
Vice Admral U S. Coast CGuard
Vi ce Commmandant

Si nged at Washington, D.C., this 8th day of Sept. 1981.

*xxxx END OF DECI SI ON NO. 2263 *****
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