Appea No. 2252 - Warren D. Boycev. US - 10 June, 1981.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
VERCHANT MARI NER' S DOCUMENT
| ssued to: Warren D. Boyce (Redacted)

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2252
Warren D. Boyce

Thi s appeal has been taken in accordance with Title 46
U S. C 239(g) and 46 CFR 5. 30- 1.

By order dated 12 October 1979, an Administrative Law Judge of
the United States Coast CGuard at New York, New York, revoked
Appel l ant's seaman's docunent upon finding himaguilty of
m sconduct. The specification found proved alleged that while
serving as Abl e Bodi ed Seaman on board SS AMERI CAN CHARGER under
authority of the docunent above captioned, on or about 16 COctober
1978, Appellant, while said vessel was in the port of San Di ego,
California, wongfully had in his possession narcotics.

The hearing was held at New York, New York on 3 January and
conti nued through 9 August 1979.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of one witness, a deposition, and three docunentary exhibits.

| n def ense, Appellant offered no evidence, but did submt a
Menor andum of Law.

After the hearing, the Adm nistrative Law Judge rendered a
witten decision in which he concluded that the charge and
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speci fication had been proved. He then served a witten order on
Appel I ant revoking all docunents issued to Appellant.

The entire decision was served on 15 Cctober 1979. Appeal was
tinely filed on 9 Novenber 1979 and perfected on 7 February 1980.

FI NDI NGS OF FACT

On 16 Cctober 1978, Appell ant was serving as Abl e Bodi ed
Seaman on board SS AMERI CAN CHARGER and acting under authority of
hi s docunent while the vessel was in the port of San D ego,
California.

On the date in question, U S. Custons Patrol Oficers boarded
the vessel to conduct a routine custons search. They |ocated a
small quantity of heroin and a drug paraphernalia kit in
Appellant's | ocker. Appellant admtted ownership of these itens.
A field test of the substance was positive for an opium derivative.
These events were nenorialized in the vessel's | og, which was read
to Appellant as required. The Custonms O ficers arrested Appell ant
and "read himhis rights." Subsequently, Appellant paid a fine for
failing to manifest the inportation of drugs prohibited by 21
U S.C 952 per 19 U S . C 1584.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that the Adm nistrative
Law Judge erred through: 1) unconstitutional inferences of guilt
as a result of Appellant's failure to contest the | ogbook entry; 2)
i ndul ging the inproper inference that the agent adm nistering the
field test was qualified to do so, solely on the basis of the
testi nony of Special Agent Roche; 3) admi ssion into evidence of the
deposition of Patrol Oficer KASTAVA;, 4) adm ssion of Custons Form
151 into evidence as |.O Exhibit 3; 5) inferring that Appellant's
reference to the seized substance as "dope" equated to ill egal
narcotics; 6) inferring that the drug paraphernalia kit was rel ated
to the possession of narcotics; and, 7) inproperly concl uding

Appel lant's paynent of a civil fine constitutes an adm ssion
of guilt.

APPEARANCE: Rassner, Rassner & O man of New York, N. Y. by Donald
D. A man, Esg.

OPI NI ON
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Appel lant dwells at great |ength on the subject of who
conducted the heroin/opiate field test, the manner in which the
test was conducted, and the quality of the testing equi pnent. Yet
it is clear fromthe deposition of Patrol Oficers Kastava that he
and anot her officer conducted the search and | ocated the
contraband, and that one or the other of the two subjected it to a
field test. At the |east Kastava was testifying fromhis personal
observation of the seizure and test. \Wether he personally
perfornmed the test does not dimnish his credibility as a w tness
to the occurrences. His statenent concerning the positive results
of the test and the subsequent arrest of Appellant were al so
credible. Proof in these proceedi ngs needs to be substanti al
evi dence, not proof to a mathematical certainty. The deposition of
the attending officer was not contradicted by any evidence of
record. |In fact all the avail abl e evidence bol sters the concl usion
that the substance was an opiate. Testinony was adduced that al
custonms patrol officers are trained in field testing procedures.
Appel lant hinself referred to the contraband as "dope," and
adm tted ownership thereof. Acconpanying the tested substance was
a drug paraphernalia kit. Al this evidence contributed to the
guant um of evi dence necessary to conclude that the seized substance
was an opi ate.

Appel | ant seeks to construct a constitutional issue fromthe
statement of the Adm nistrative Law Judge that Appellant's response
upon being apprised of the log entry was "consistent with his
adm ssi on of possession to Agent Kastava." | do not credit this
argunment for two reasons. First, the fact of the adm ssion to the
custons officer appears on the record and stands unchal | enged by
even a scintilla of evidence. Second, the fact of Appellant's
response and its consistency with a prior admssion is a
perm ssible area of inquiry in these renedial proceedings, as both
i nvol ve statenents freely given by Appellant.

The Investigating Oficer established through the testinony of
Speci al Agent Roche that all custons officers are trained to
conduct field tests of substances suspected to be controll ed
narcotics. In his effort to underm ne the evidence of the test
results, Appellant challenges the qualifications of the tester and
the circunstances of the test. However, this challenge is raised
solely by argunent, despite Appellant's opportunity to pose
guestions to the deponent officer. Mere allegations do not
constitute evidence. Appellant offered no evidence to chall enge
t he reasonabl e inference that the substance in question was an
opiate. A permssible inference was raised by the evidence of the
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field test. Decisions on Appeal Nos. 2065 and 1189.

The use of depositions as evidence has | ong been recogni zed by
donestic courts and is specifically sanctioned in these
proceedi ngs. 46 CFR 5.20-140. The procedure provided by
regulation is consistent with constitutional notions of due process
and is sufficient to protect the legitinate interests of parties
charged in these civil proceedings. The Investigating Oficer
established the materiality and rel evancy of the deponent's
eyew t ness account of the events on AMERI CAN CHARGER on 16 Cctober
1978. The distance involved and the rel evancy of the testinony
were sufficient to satisfy the good cause criteria of the
regul ation. The Adm nistrative Law Judge properly adnitted the
deposition into evidence.

IV

Appel I ant objects to the adm ssion of Investigating Oficer
Exhibit 3 into evidence. The conpleted Custons Form 151 was not
entered into evidence until after the receipt of the deposition of
CPO Kastava, which included a certified true copy of Investigating
Oficer Exhibit 3, and which identified the report as one prepared
by the deponent. Although Appellant does not distinguish the
i ssues clearly, he is in essence challenging the materiality of the
evi dence and its hearsay nature.

The materiality of the report cannot be doubted. As a
rel atively contenporaneous account of a routine custons procedure
it is a valuable addition to the information presented during the
proceedings. Its nature and use, as testified to by Special Agent
Roche, afford it great credibility and reliability. |If not subject
to an evidentiary defect it should be admtted. Appellant raises
t he hearsay nature of the report as a bar. However, hearsay is
adm ssible in these proceedings to which the strict rules of
evi dence do not apply. 48 CFR 5.20-95. Even were hearsay a bar,
exceptions to the hearsay rule have grown to the extent that they
are said to have swallowed the rule. One of them the business
record exception, is applicable here as a result of Special Agent
Roche's testinony concerning the use of these reports by the
Service. The report's character as hearsay is thus not material,
and its relevancy is manifest. The Adm nistrative Law Judge
properly allowed the report into evidence.

Vv

Appel I ant contends that the equation of "dope", as the word
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was used by Appellant, to heroin, was an inproper inference by the

Adm ni strative Law Judge. |In fact this never occurred. The record
denonstrates that Appellant admtted ownership of the seized

subst ance, which he terned "dope."” The evidence al so was
sufficient to enable the Adm nistrative Law Judge to concl ude t hat

t he substance was an opiate. In this light, the Adm nistrative Law
Judge's statenent that "...[Appellant] admtted that the heroin

bel onged to him" does not require the indul gence of any inference
fromthe term "dope."

Appel l ant was not charged with the possession of a drug
paraphernalia kit. The record denonstrates that one was | ocated
with the seized contraband which tested positive as an opiate.
Since the identity of the substance was adequately established in
the record, no inference was required to be drawn fromthe presence
of the drug paraphernalia kit. The Decision does not indicate that
such an inference was even considered by the Adm nistrative Law
Judge. This is not to say that the fact of the kit's presence need
be ignored. Any fact which sheds light on the proof or falsity of
a charge may properly be considered for what it is worth.

VI |

Appel lant's paynent of a civil penalty to the Custons Service
for failure to manifest the inportation of controlled narcotics was
established by substantial evidence of record. The only appearance
of this issue in the Decision was as a finding of fact. The
evi dence establishing the fact is unchallenged. It does not follow
fromthis that sonme inference was drawn by the Administrative Law
Judge. The charge | aid agai nst Appellant was adequately proved by
t he evidence of the search and seizure of the narcotics and
Appel l ant's adm ssion of ownership. No inference appears to have
been drawn fromthe paynent by Appellant of the custons fine, and
none was necessary to the resolution of this case.

CONCLUSI ON
Subst antial evidence on the record, of a reliable and

probative character, supports the Decision and Order of the
Admi ni strative Law Judge.

ORDER

The order of the Adm nistrative Law Judge dated at New YorKk,
New York, on 12 QOctober 1979, is AFFI RVED.

R H SCARBOROUGH
Vice Admral, U S. Coast Quard
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Acti ng Conmandant
Si gned at Washington, D.C., this 10th day of June 1981.

*xxx%x  END OF DECI SI ON NO. 2252  *****
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