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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
VERCHANT MARI NER' S DOCUMENT
| ssued to: WIlliamJ. AUSTIN (Redact ed)

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2231
WIlliamJ. AUSTIN

Thi s appeal has been taken in accordance with Title 46 U. S. C
239(g) and 46 CFR 5. 30-1.

By order dated 15 Novenber 1979, an Adm nistrative Law Judge
of the United States Coast Guard at Boston, Mssachusetts, revoked
Appel l ant's seaman's docunent upon finding himaguilty of
m sconduct. The specification found proved alleged that while
serving as Day Mai ntenanceman aboard SS EXPORT BANNER under
authority of the docunent above captioned, on or about 13 August
1976, while said vessel was in the port of Brooklyn, New York,
Appel l ant wongfully had in his possession certain narcotics, to
wWit, marijuana and opi um

The hearing was held at Baltinore, Maryland, on 24 July 1979,
and in Boston on 14 August and 27-28 Septenber 1979.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigation Oficer introduced in evidence nine
docunent s.

I n defense, Appellant offered in evidence his own testinony
and the testinony of seven other w tnesses.

After the hearing, the Adm nistrative Law Judge rendered a
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witten decision in which he concluded that the charge and
specification had been proved. He then served a witten order on
Appel I ant revoking all docunents issued to him

The entire decision was served on 16 Novenber 1979. Appeal
was tinely filed on 11 Decenber 1979 and perfected on 21 February
1980.

FI NDI NGS OF FACT

On 13 August 1976, Appellant was serving as Day M ntenanceman
on board SS EXPORT BANNER and acting under authority of his
docunment while the vessel was berthed in the port of Brooklyn, New
York. Appellant was detained as he was | eaving the vessel by
United States Custons officers. Upon searching Appellant, the
Custons officers found a quantity of narcotics subsequently
identified as marijuana and opi um

On 26 June 1979, Appellant was served with a "Notice of
Hearing" in this matter in Baltinore, Mryland.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Admi nistrative Law Judge. It is urged that the Adm nistrative Law
Judge erred in refusing to make the effective date of his order
retroactive to the date when the unl awful possession was first
establ i shed, or approximately 16 August 1976.

APPEARANCE: Janmes G Nye, Jr., Esqg., of Westborough,
Massachusetts.

OPI NI ON

Retroactive revocation of a docunent or |icense is not
perm ssible. A witten order is required prior to revocation of a
docunent, and an appeal will lie only within thirty days of the
order. 46 U S. C 239(g). To issue a retroactive order would
therefore effectively negate Appellant's right of appeal to the
Conmandant. This principle is well established in R S. 4450
proceedi ngs. Decisions on Appeal Nos. 2103, 1161 and 845. |

do not accept Appellant's contention that the fundanental purpose
of these proceedings, to pronote safety, is injured by the |apse of
time between the possession offense and revocation hearing. The

m sconduct giving rise to the revocation proceedi ngs was of a sort

| ong recogni zed to be especially dangerous. Renedial neasures are
nost apt to be effective when those subject to the regul ati ons know
for a certainty that circunstances wll not prevent the arrival of
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the day of reckoning. It is unfortunate that Appellant's pattern
of work and change of address rendered it difficult for charges to
be served in nore tinely fashion. However the delay did not exceed
the applicable imtation period, and no special prejudice arose to
inhibit Appellant's ability to neet the charge in open hearing.

CONCLUSI ON
Proof of the specification and charge were established by

reliable and probative evidence. Accordingly, the Adm nistrative
Law Judge properly revoked Appellant's docunent.

ORDER

The order of the Adm nistrative Law Judge dated at Boston,
Massachusetts, on 15 Novenber 1979, is AFFI RVED

R H SCARBOROUGH
Vice Admral, U S. Coast Quard
Acti ng Commandant

Signed at Washington, D. C. this 16th day of Septenber 1980.
****xx  END OF DECI SI ON NO. 2231 ****x*
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