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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 114049
| ssued to: T. W CHRI STENSEN ( Redact ed)

DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2214
T. W CHRI STENSEN

Thi s appeal has been taken in accordance with 46 U . S.C. 239(09)
and 46 CFR 5. 30-1.

By order dated 22 March 1978, an Adm nistrative Law Judge of
the United States Coast CGuard after a hearing on 10 January 1978 at
Portl and, Mai ne, suspended Appellant's |license for a period of one
(1) nonth on probation for twelve (12) nmonths upon finding him
guilty of negligence. The first specification of negligence found
proved al |l eged that while serving as operator aboard MV BOBBIE
under the authority of his |icense, Appellant did, on 14 Decenber
1977 while said vessel was navigating Merchant Row, near Deer
| sland, Maine, in conditions of fog and restricted visibility, fail
to obtain or properly use information available to determ ne the
preci se location of the vessel, causing the vessel to ground. The
second specification of negligence found proved all eged that while
serving as above Appellant failed to properly post a | ookout,
contributing to the vessel's groundi ng.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
bot h specifications.

The I nvestigating O ficer introduced into evidence the
testinony of two witnesses and two docunents.

I n defense, Appellant introduced into evidence his own
testi nony and one docunent.
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Subsequent to the hearing, the Adm nistrative Law Judge
entered a witten decision in which he concluded that the charge
and specifications alleged had been proved. He then entered an
order of suspension for a period of one nonth on probation for
t wel ve nont hs.

The deci sion was served on 23 March 1978. Appeal was tinely
filed on 20 April 1978 and perfected on 31 January 1979, after five
extensions were granted to Appell ant.

FI NDI NGS OF FACT

Appel l ant, on 14 Decenber 1977, was acting under the authority
of his license as operator of the MV BOBBIE E during the passage
of that vessel from Swan |Island to Rockland, Maine, with a total
crew of three. The vessel is a tank vessel, diesel propelled, of
61.8 feet in length. The wheel house is | ocated approxi mtely 25
feet aft of the stem and enjoys an unobstructed field of view
forward and to the sides. The vessel's navigational gear consists
of one radar set and a magnetic steering conpass, both of which
were operating normally on the date in question.

Whi | e underway on 14 Decenber 1977 the vessel had experienced
engi ne | oss due to contam nation of the diesel fuel with water
The entire crew participated in rectifying this casualty by
replacing the fuel filters and then draining down. Subsequently,
several hours underway resulted in no further engine |oss, and
periodic inspection of the fuel filters evidenced insignificant
cont am nati on.

After sunset on the date in question, BOBBIE E, conned by
Appel lant, attenpted a westerly transit of Merchant Row. The w nd
was fromthe east-southeast at 15 to 25 knots; seas 3 to 5 feet;
the night was overcast with rain varying from noderate to heavy;
visibility was approximately 1/2 mle. One crewran, Poole, was on
the helm while the other, Wiitney, was in the galley. During the
attenpted transit no | ookout was posted. Navigation was solely by
radar, w thout the benefit of plotted positions.

Sonetinme after | eaving Gooseberry |Island abeamto starboard,
t he engi ne began to fade. Suspecting that the fuel filters needed
to be drai ned down, Whitney went below to attend the task w t hout
any direction to do so. Appellant took the hel mfrom Pool e and
directed himbelow to the Engine Room The vessel had been
steering a heading varying from 288 degrees magnetic to 280 degrees
magnetic while transiting Merchant Row. The vessel was
approximately 0.8 nautical mles north of Pell Island when the
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engi ne faded and was taken out of gear.

The crewrenbers drained the filters and then proceeded to the
galley to wash up after telling Appellant that the probl em was
corrected. The total time for this evolution was ten to fifteen
mnutes. During this period the engine was in neutral to mnimze
t he engi ne noi se, which disconfited the crewnenbers in the confined
engi ne room

After receiving word that the evolution was conpl eted, the
Appel | ant engaged t he engi ne and i ncreased the power to bring the
vessel up to speed. One to three mnutes after engaging the
engi ne, BOBBIE E went aground on Barter |sland Ledges. The vessel
remai ned hard aground for over three hours. |Imediately after
initial contact with the ledge, visibility was about a half mle
and both Weck and Round |slands were visible. Lights were also
visible in Merchant Harbor, which is 0.75 mles fromBarter |sland
Ledges.

Barter Island Ledges, at the tine, contained a day-beacon
wi thout radar reflector or light. It is awash at high water.

BASES OF APPEAL

Thi s appeal has been taken fromthe order of the
Adm nistrative Law Judge. Appellant urges that the findings of
fact and concl usions of |aw have been based upon clear errors in
t he record.

Appel | ant contends that the Admi nistrative Law Judge made
three erroneous assunptions, to wt:

1. The tine interval between engi ne fade and restoration of
power was 10-15 m nut es.

2. No radar observation was undertaken by Appellant or his
crew during the period in question.

3. No | ookout was posted on the evening of the casualty prior
to the grounding.

Appel  ant further contends that the Adm nistrative Law Judge
erred in attributing the casualty to | ack of maintenance of the
vessel's propul sion system

These various points will be addressed seriatim although
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several are largely irrel evant.

APPEARANCE: Preti, Flaherty & Beliveau, Portland, Miine, by Martin
R Johnson, Esq.

OPI NI ON

The recollection of the witnesses as to the tine intervals
bet ween engi ne fade, engine restoration, and grounding vary to sone
degree. M. Witney put the intervals at two to three m nutes, and
"Iimedi ately followng comng up [fromthe engine room"
respectively. TR 36-7, 59. M. Poole felt that the first interval
was ten to fifteen mnutes in length, "mybe closer to the ten
mnutes side..." TR 73. The period before the grounding he pl aced
bet ween one and three mnutes. TR 74. Appellant noted initially
that a conpl ete bl eed-down of the system m ght take "with good | uck
about fifteen, twenty mnutes,” (TR 102) although later in his
testinony his estimtes of the actual tinme varied from5 mnutes to
two mnutes. TR 126, 128, 154. Fromclutching in until the
groundi ng, the Appellant estimted a one mnute interval. Id.,
130, 134. Based on the foregoing evidence of record, | do not find
that the Admi nistrative Law Judge erred in determ ning that the
peri od between engine fade and correction of the difficulty was 10
to 15 mnutes. It is well settled that findings of fact will not
be disturbed on review if founded on substantial evidence of a
probative character on the record.

Additionally, the finder of fact with his opportunity to
observe the deneanor of the w tnesses deserves a certain deference
in his determnation of their respective abilities to observe and
recount the facts.

Thi s reasoning al so supports the conclusion that the groundi ng
occurred some short but perceptible interval later

The Adm nistrative Law Judge found as fact that Appellant was
observing the radar on the night in question. Appellant urges an
i nconsi stency between this finding and the Judge's assertion that
t he burden "was on himto show that failure to use the vessel's

radar in a tinmely fashion did not contribute to the grounding."
Brief at 2 (enphasis added.) It is surprising that Appellant

m sapprehends so conpletely the burden on a navi gator who has
stated his conmplete reliance on a single source of position-fixing
information, particularly given a charge couched in terns of
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negligently failing "to obtain or properly use information
available to [him to determine the precise |ocation of [the]
vessel...." Charge Sheet, CG 2639, dtd 3 January 1978 (enphasis
added) .

It is manifest that during his attenpted transit of Merchant
Row, Appellant relied exclusively on his radar to effect the safe
conpl etion of his voyage. TR 69,70, 112-14, 123-26, 134. It is
al so clear from Appellant's own testinony that he recogni zed the
Row as dangerous waters and that his vessel's safety rested on
careful navigation. TR 116, 130-31, 134-35, 148. Yet despite
t hi s awareness, Appellant admts he was uncertain of his precise
position, did not know how far BOBBIE E drifted, and did not know
where Barter Island Ledges lay in relation to his vessel. TR
125-26, 129, 138, 142, 145, 150, 155. Appellant stated he thought
he was in safe waters, "otherwise | wouldn't put it ahead, if I

know | had | edge or rock ahead of ne, | would of put her in reverse
and gone backwards.” TR 155. In this vein, Respondent's Exhi bit
Ais particularly illumnating. Although it shows pre-drawn track

I ines, nowhere on the chart does it appear that Appellant ever
utilized his radar to plot the precise position of his vessel while
transiting these dangerous waters. Through power fade, while
underway drifting and under power again, the Appellant relied
solely on the rough picture presented through the radar scope -

al t hough he knew Barter |sland Ledges woul d not appear on the
screen and was sonewhere in the vicinity. The courts have stated

" the care to be exercised nmust be in proportion to the danger to

be avoided.” The John Carroll, 75 F.2d 302 (2nd Cr. 1921).

Even where a radar fix is taken and plotted it has been held to be
negl i gence not to assure that the fix is as accurate as possible in
areas of known dangers to navigation. Decision on Appeal No.

730. Appel l ant had actual know edge of conditions denmandi ng the

exercise of care for the safety of his vessel. Hi s negligence need
not have contributed to the casualty to be actionabl e under 46
U S C 239(b). Appeal Decisions Nos. 1353 and 2080.

The Adm ni strative Law Judge correctly noted that a rebuttable
presunption of negligence arises in the case of a groundi ng.
Appeal Decision No. 2024 (and Decisions cited therein). Mere

failure to sight aids to navigation is insufficient as evidence to
rebut the inference when the record denonstrates that proper steps
were not taken to determ ne the actual position of the vessel by
use of radar ranges and bearing. During the period of repair and
subsequent getting underway, Appellant did no nore than | ook at the
radar screen - and he admitted on the record that he was unsure of
his precise location. Failure to ascertain position by radar plot
or other sufficient neans in known dangerous waters constitutes
negligent failure to obtain and properly use infornation avail abl e
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to determ ne the precise position of a vessel. See Appeal

Deci sion No. 1472. Even were actual contribution to the
groundi ng a necessary el enent, evidence of a substantial and
probative nature in this record would still support the initial
deci si on.

Appel l ant contends in his brief, at 4, that the contents of
the record denonstrate that Finding of Fact 13 [no one was posted
as | ookout] is erroneous. He founds this assertion on his
testinony that he, hinself "took the | ookout and the radar."” TR
105. Yet, Appellant also testified as foll ows:

Q Was there anyone assigned on the BOBBIE E to sol ely have
t hat one function, was to act as | ookout?

A. No... and a |l ookout is not good in the rain. TR 156-57.

The testinony of the other wi tnesses conports with the
statenent of the Appellant that no one was assigned to | ookout
duties. Wiitney, TR 33; Poole, TR 66,71. The Appellant cannot,
in the face of his own testinony, assert that he was standing
| ookout, as he indicated on direct exam nation that he was
concerned with viewing the radar - not maintaining a visual
surveillance of the area. TR 112,113. The Appellant, admtting
his chief concern was with the radar, cannot cloak hinself in the
mantl e of a | ookout. A |ookout may not properly have ot her duties.

Ol Transport Corp. v. Diesel Tanker F. A VERDON, Inc., 192 F
Supp. 245 (S.D.N. Y. 1960). See also Dahlner v. Bay State
Dredgi ng & Const. Co., 26 F.2D 603 (1st Cir. 1928), The

Saganore, 247 F. 743 (1st Gr. 1917). It is sufficient therefore
to say that the Admi nistrative Law Judge is well supported in his
finding that no | ookout was posted on the night in question. The
reasoning and authority set forth under the previous section
nunbered Il with respect to negligent conduct and contribution to
t he groundi ng apply equally here.

IV

The Adm nistrative Law Judge correctly noted that the engi ne
failure was not due to a |atent defect in fuel or engine. The
behavi or of the engine earlier in the day and the precautionary
steps taken by Appellant to conpensate for the problemattest to
this. The record also supports the conclusion that sone tine
| apsed between power restoration and the grounding. Thus the
defense of inevitable accident was quite properly rejected, and the

file:////hgsms-lawdb/users/K nowledgeM anagementD...0R%201980%20-%202279/2214%20-%20CHRISTENSEN.htm (6 of 8) [02/10/2011 9:53:02 AM]


https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10793.htm

Appeal No. 2214 - T. W. CHRISTENSEN v. US - 29 May, 1980.

authorities cited by the Admi nistrative Law Judge are controlling.
Parent hetically, the comment at 13-14 of the initial decision as to
| ack of mai ntenance being the cause of the engine failure is
gratuitous since the engine failure does not rise to the dignity of
a defense agai nst the negligence charged.

CONCLUSI ON

On the bases of the foregoing discussion and authorities, |
find that in the present case there was established by conpetent
evi dence and perm ssible inference that Appellant breached specific
standards of care with respect to obtaining and properly enpl oying
available information to precisely determ ne the position of his
vessel and with respect to posting a | ookout during a period of
decreased visibility and known hazard. |In neither of these
i nstances has Appellant met his burden to rebut the inference of
negligence resulting fromthe grounding of his vessel on shoals
clearly designated on his navigational chart and in waters with
whi ch he was famliar. For these reasons | conclude that both
speci fications of the charge of negligence have been proved by
substanti al evidence of a reliable and probative nature.

ORDER

The order of the Adm nistrative Law Judge dated at Boston,
Massachusetts, on 22 March 1978, is AFFI RVED.

R H SCARBOROUGH
VI CE ADM RAL, UNI TED STATES COAST GUARD
VI CE COVIVANDANT

Signed at Washington, D.C., this 29th day of May 1980.

| NDEX
G oundi ng

Presunption of negligence arising from
radar as sol e source of position
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Negl i gence
Presunption arising form groundi ng

Radar
Proper use to fix position
Sol e source of position
Not substitute for | ookout

*xxx%  END OF DECI SI ON NO. 2214  *****
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