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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT ( Redact ed)
| ssued to: Thomas E. HOWELL

DECI SI ON OF THE VI CE COMVANDANT
UNI TED STATES COAST GUARD

2198
Thomas E. HOWELL

Thi s appeal has been taken in accordance with title 46 U. S. C
239(g) and 46 CFR 5. 30-1.

By order dated 1 August 1978, an Adm nistrative Law Judge of
the United States Coast CGuard at Seattle, Washington, after a
hearing at Seattle, on 22 May and 31 July 1978, suspended
Appel l ant's docunent for a period of six nonths and further
suspended it for a period of six nonths on twelve nonths' probation
upon finding himguilty of m sconduct. The three specifications of
the charge of m sconduct found proved allege (1) that Appellant
whil e serving as abl e-bodi ed seaman aboard SS OVERSEAS JUNEAU
under authority of the captioned docunent, did, on or about 31
Oct ober 1977, while said vessel was at sea, wongfully have
intoxicating liquor in his possession; (2) that Appellant, while
serving as aforesaid, did act in a disrespectful manner towards the
Master and the Chief Mate, to wit: using foul and abusive
| anguage; and, (3) that Appellant, while serving as aforesaid, did
wrongfully assault Frank Airey, a nenber of the crew, by
brandi shing his fist in a threatening manner and offering to
inflict bodily harm

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced into evidence the
testinony of two witnesses and four docunents, including copies of
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two pages of the official |og book of SS OVERSEAS JUNEAU
Appel lant testified in his own defense.

Subsequent to the hearing, the Adm nistrative Law Judge
entered a witten decision in which he concluded that the charge
and specification as alleged had been proved. He then entered an
order of suspension for a period of six nonths and further
suspensi on for a period of six nmonths on probation for twelve
nmont hs.

The deci sion was served on 7 August 1978. Appeal was tinely
filed on 27 Septenber 1978, and perfected on 28 Decenber 1978.

FI NDI NGS OF FACT

On 31 Cctober 1977, Appellant was serving under authority of
his merchant mariner's docunent as AB aboard SS OVERSEAS JUNEAU
(hereinafter JUNEAU), which was underway enroute Bahrain. Upon
receiving a conplaint from Cook-Steward Airey that he suspected
Appel  ant of having stolen a bottle of patent nedicine, the Mster
of JUNEAU proceeded to Appellant's stateroom At approxi mately
0830 that norning, the Master, acconpanied by the Chief Mate and
t he Bosun, entered Appellant's stateroomwhere Appell ant was
sl eeping. Wen they entered he awoke. As the Master and Chi ef
Mat e commenced a search of the stateroom Appellant began to
guestion what was occurring, directing remarks towards the Master
and the Chief Mate in a disrespectful fashion. Appellant continued
his remarks even after the Master ordered himto stop. The Master
found a bottle identical to the one for which he was searching.
The Master al so found two bottles containing a clear liquid. Each
contained a |l abel printed in a foreign | anguage, apparently
Chi nese. The Master snelled each bottle and determ ned that the
liquid in each had a substantial alcoholic content. The Master
recogni zed both bottles as a type used in the Oient in bottling
al coholic liquids. The Master confiscated both bottles and
subsequently di sposed of them over the side of JUNEAU. After the
search, which |lasted approximately fifteen m nutes, had been

conpl eted, Appellant proceeded to the nesshall. Upon arrival
t here, Appellant accosted Airey, and, while shaking his fist at
Airey, angrily states to him "lI'mgoing to drop you." Thereafter,

Appel lant did not carry out this threat.

BASES OF APPEAL

Thi s appeal has been taken fromthe decision and order of the
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Adm ni strative Law Judge. It is contended, (1) that the Coast
GQuard failed to proved satisfactorily that the |iquid contained in
the two bottles found in Appellant's stateroomwas "intoxicating
[iquor;" (2) that Appellant's statenents to the Master were not

di srespectful; (3) that the proof that Appellant commtted an
assault was insufficient; (4) that the log entries should not have
been admtted into evidence; (5) that Appellant was denied "a due
process right of an "open public hearing; " and (6) that Appellant
i nproperly was denied "a fair opportunity to present evidence in
mtigation."

APPEARANCE: Abbey & Fox, Seattle, Washington, by Martin D. Fox,
Esq.

OPI NI ON
I
Snel |l and appearance of the |iquid, coupled with the Master's

recognition of the type of bottles and their |abels, sufficed to
allow an i nference that the two bottl es he confi scated contai ned

"intoxicating liquor." Appellant did not offer any evidence to
rebut this inference, testifying only that he had "no idea" what
was in them R 87. |In the absence of any proof that the liquid

was not as alleged, the Adm nistrative Law Judge properly was
entitled to accept the inference and to find the first
specification proved. Decisions on Appeal Nos. 1793, 2037,

aff'd, 2 NTSB 2811 (1976).

It is clear that Appellant did not direct "foul" |anguage, as
that termcomonly is understood, toward the Master and the Chief
Mate. However, it equally is clear that the words Appell ant
directed toward themwere uttered in a fashion which conveyed
di srespect. By their use, Appellant apparently hoped to forestall
conpletion of the search. Appellant's initial outbursts m ght be
excused as the product of a sudden, unexpected awakening. But, his
conti nued vocalizations, even after being ordered by the Master to
"keep quiet until we were finished," [R 55], cannot be excused. It
was for the disrespect conveyed, not the strict content of the
| anguage used, for which Appellant properly was hel d accountabl e.

See, Decisions on Appeal Nos. 1388, 2042.

Appel I ant contends that the incident with Airey never
occurred, or, in the alternative, that even if it did occur, and
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"assault" was not commtted.

Appel I ant disputes Airey's credibility, relying principally on
the latter's testinony that the assault occurred at 0830, to
discredit him However, Airey actually testified that Appell ant

"cane to the Messhall... at approximtely 8:00 or about."
(enphasi s added) R 62. Moreover, as between the directly
contradicting testinony of Appellant and airey, the Adm nistrative
Law Judge chose to believe the latter and to disbelieve Appellant.
This properly was the responsibility of the Adm nistrative Law
Judge. Decision on Appeal No. 2160. Although |I have sone
reservations, on this record | amunable to conclude that the

Adm ni strative Law Judge erred in nmaking this determ nation of
credibility. Hence, | shall not disturb it.

| previously have recogni zed that the term "assault" includes
"putting another in apprehension of harm when there is the apparent
present ability to inflict injury whether or not the actor actually
intends to inflict or is capable of inflicting harm™ Decision
on Appeal No. 1218. In the circunstances found proved,

Appel lant's angry words, the gesture nade with his fist, and

Appel lant's apparent ability to "drop" Airey as he threatened,
sufficed to place Airey in reasonabl e apprehension of inmediate
harm As he testified, Airey "actually was affeared"” of
Appel l ant's acconplishing the threat. R 64. 1In spite of his fear,
Airey apparently was prepared to attenpt to defend hinself if
attacked. Contrary to Appellant's separate contention, this does
not serve to denonstrate that the el enent of apprehension was

m ssing. Rather, Airey's apparent determ nation to defend hinself
| ends credence to his testinony that he then believed Appellant's

threat to have been nade in earnest. Hence, | concur in the
Adm ni strative Law Judge's finding that an assault was commtted by
Appel | ant .

|V

Appel | ant objects to the adm ssion of copies of two pages from
the official |og book of JUNEAU because the entries contai ned
therein were not recorded in the log on the day of the occurrence
of the incidents described, as required by 46 U S.C. 702.

Appel | ant m sperceives the effect of the cited statute in these
proceedi ngs. Under the Federal business records exception to the
hearsay rule, codified at 28 U . S.C. 1732, and 46 CFR 5. 20-107,
official 1og book entries are adm ssible into evidence. Failure to
comply substantially with 46 U S.C. 702 goes to the evidentiary

wei ght to be accorded the entry, not to the question of its

adm ssibility. See, e.g., Decision on Appeal No. 2145.
therefore, these entries properly were admtted and Appellant's
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contention nust be rejected.
V

As the | ast matter addressed prior to the close of the first
session of Appellant's hearing, Appellant "note[d] that the two
entrance ways to this hearing --one of themis posted, "Court in
Session - Please Do Not Enter', and other entrance, a hallway, is
| ocked, fromthe outside." R 121. Appellant then stated his belief
that this had violated his due process right, under the
Constitution and 46 CFR 5.20-5, "to an open, public, hearing,
unl ess the Court at sone tine during the hearing indicates that it
is not proper or that other circunstances exi st which court
deci sions have held to warrant limtation and exception to the
right of a public hearing." The Admi nistrative Law Judge patiently
expl ained that no one intentionally had been denied adm ssion to
t he hearing room and denied Appellant's request to "invalidate"

t he proceedi ngs. Appellant again has raised this contention.
sumarily reject it. Wiy Appellant never nentioned the subject
before the end of the session he has not explained. It is obvious
t hat Appel | ant nmust have been aware of the existence of the sign
before the end of the day, but nade his objection only after the
substantive portion of the hearing had been conpleted. This smacks
of "bad faith.” 1In any event, it does not appear that anyone
actually was prevented from attending the hearing, or that the
hal | way door intentionally had been | ocked. More inportantly,
Appel l ant has failed to distinguish an inproper denial of access,
fromthe inplenentation of reasonabl e neasures to control access as

a means of maintaining order during a hearing. Here, | sinply find
no indication that Appellant was denied an "open, public hearing."”
Vi

Upon the conclusion of the first session of the hearing, the
Adm ni strative Law Judge set Mnday, 31 July 1978, as the date for
final argunment. To this Appellant agreed. At that tine, the
Adm ni strative Law Judge al so stated clearly to Appellant that the
heari ng woul d resune, even in Appellant's absence, on 31 July. In
addition, the Adm nistrative Law Judge forwarded a witten notice
of continuance to Appellant. On 31 July, the hearing was resuned,
but neither Appellant nor his attorney appeared. After efforts to
| ocate Appellant's attorney proved unsuccessful, the Adm nistrative
Law Judge proceeded to conpletion of the hearing. Subsequently,
appel Il ant sought to have the hearing reopened, but the
Adm ni strative Law Judge denied his request. Appellant now argues
that he was denied a fair opportunity to present evidence in
mtigation. To the contrary, | conclude that the Adm nistrative
Law Judge acted properly in proceeding in Appellant's absence on 31
July, and that Appellant has yet to offer reason sufficient to
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require a reopening of the hearing. Review of an affidavit, dated
26 Septenber 1978, filed by Appellant's attorney, discloses that,
by the exercise of due diligence, Appellant could have been
represented at the second session of the hearing. |In such
circunstances, | amunable to conclude that the Adm nistrative Law
Judge erred either in proceeding in Appellant's absence or in
denying the request to reopen.

ORDER

The order of the Adm nistrative Law Judge, dated at Seattl e,
Washi ngton, on 1 August 1978, is AFFI RVED.

R H SCARBOROUGH
VICE ADM RAL, U. S. COAST GUARD
VI CE COVIVANDANT

Signed at Washington, D.C., this 27th day of March 1980.
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