Appeal No. 2182 - Levis JonesWILLIAMSv. US - 22 February, 1980

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD VS.
MERCHANT MARI NER' S DOCUMENT No. (Redact ed)
| ssued to: Levi Jones WLLIAMS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2182
Levi s Jones W LLI AMS

Thi s appeal has been taken in accordance with Title 48 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 2 August 1977, an Adm nistrative Law Judge of
the United States Coast CGuard at Boston, Mssachusetts, after a
hearing at Boston, Massachusetts, on 31 May 1977, revoked
Appel l ant' s docunent upon finding himguilty of m sconduct. The
four specifications of the charge of m sconduct found proved all ege
(1) that Appellant while serving as Punpman aboard SS AMERI CAN
EAGLE, under authority of the captioned docunent, was, on or about
12 and 13 May 1977, under the influence of |iquor on board said
vessel while at sea; (2) that Appellant, while serving as
aforesaid, did on or about 12 and 13 May 1977, di sobey a | awful
order of the Master of said vessel, to wit, ship's standing order
nunber 7; (3) that Appellant, while serving as aforesaid, did, on
or about 12 May 1977, place his hand on the "private parts" of
crenmenber Cadet Janes Doherty; and (4) that Appellant, while
serving as aforesaid, did on or about 12 May 1977, nake | ewd and
obscene comments to a crewrenber, Cadet Janes Doherty.

Appel I ant did not appear and was not represented at the
hearing, which was held in absenti a.

The I nvestigating O ficer introduced into evidence the
testinony of three witnesses, and ei ght docunents.

Subsequent to the hearing, the Adm nistrative Law Judge
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entered a witten decision in which he concluded that the charge
and all specification as alleged had been proved. He then entered
an order of revocation

The deci sion was served on 28 Novenber 1977. Appeal was
tinmely filed on 8 Decenber 1977.

FI NDI NGS OF FACT

Appel | ant was serving under authority of his merchant
mari ner's docunent as second punpnan/ mai nt enance nmechani ¢ aboard SS
AVERI CA EAGLE on 12 and 13 May 1977. Because of the disposition of
this appeal, no further findings are necessary.

BASES OF APPEAL

Thi s appeal has been taken fromthe decision and order of the
Adm ni strative Law Judge. It is contended that Appell ant
wongfully was refused a continuance and change of venue, that the
date for the hearing was not tinely and properly set, and that
certain exhibits were admtted inproperly into evidence at the
hear i ng.

APPEARANCE: Kirby-Smth MDowel |, NMJ Port Agent, Houston, Texas.

OPI NI ON

Pursuant to 16 CFR 5. 20-25, Appellant's hearing was conducted

in absentia. Appellant contends that the Adm nistrative

Law Judge abused the discretion conferred upon himby the cited
regulation in refusing to grant a request for a continuance and
change of venue. In light of nmy review of all the circunstances
present in this case, | conclude that this contention is correct.

Appel l ant was served with the charges in Boston by the
| nvestigating O ficer on 16 May 1977, the day after Appellant had
been di scharged from his enpl oynent aboard SS AMERI CAN EAGLE. The
heari ng was schedul ed for 31 May 1977, in Boston. (It m ght be
noted that Appellant did not reside in the vicinity of Boston.)
There is no indication in the record of the reason for the fifteen
day delay. However, neither is there any indication that Appell ant
objected, at the tinme of service, to the delay of to the | ocation
for the hearing. | amunable to conclude that the fifteen day
del ay between service of charges and schedul e heari ng, standing
al one, was so inordinate as to require vacation of the order of the
Adm ni strative Law Judge.
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Appel l ant did not appear for his hearing. Normally, the
Adm ni strative Law Judge, in the proper exercise of his

regul atorily-conferred discretion, may proceed in absenti a.
Deci si ons on Appeal Nos. 1323, 1643, 1907, 1917, 1924, 1949.

What di stinguishes this case fromthe normis that Appellant did,
bef ore commencenent of the hearing, nake an attenpt at

comuni cating to the Investigating Oficer and the Admi nistrative
Law Judge what, upon proper exam nation, m ght have been determ ned
to be a sufficient reason for granting a continuance. By neans not
revealed wthin the record, Appellant found hinself in Mbile,

Al abama, on the norning of the day set for his afternoon hearing in
Boston. He alleges on appeal, although this does not appear in the
record, that he requested both a continuance and a charge of venue.
That which transpired later that day during his hearing is best
denonstrated by the followi ng excerpt fromthe record:

"I NVESTI GATI NG OFFI CER Li eut enant Conmander, Russell W
BADGER, United States Coast Guard, Investigating Oficer.

ADM NI STRATI VE LAW JUDGE: Thank you M. Badger. The
record shall show that the Respondent is not here nor is there
anyone here representing the Respondent.

Now according to this Charge Sheet, a copy of which I
have before ne, this nmatter was set for hearing for 31 My
1977, at Room 1704, Post O fice Building and Courthouse,
Bost on, Massachusetts at 2 o'clock P.M, and it appears that
t he Respondent is not here. M. Badger do you have any
know edge of the Respondent's whereabouts?

| NVESTI GATI NG OFFI CER:  Your honor, when | wal ked into
your secretary's office, this norning at approxi mtely 0920
she said that Lieutenant Commander Buck OWENS had cal |l ed from
Mobile in regards to M. WIllians, and he wanted ne to call
hi m back. M ss Evans made the phone call. | spoke with
Li eut enant Commander Ownens. He said that M. WIllians was in
his office at Mobile at that tine which is approximately 0930
this norning, and said he lost his noney, or he didn't have
any noney to that effect to conme to Boston. This was the
first communication that | have had fromM. WIllians fromthe
time that he was charged on the 16th.

ADM NI STRATI VE LAWJUDGE: Did you talk with the
Respondent ?
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| NVESTI GATI NG OFFICER:  No sir, | did not.

ADM NI STRATI VE LAW JUDGE: Well the standard procedure is
to wait a half an hour to give the Respondent an opportunity
to appear, but it's now nearly 0215, and having gotten the
information that the Respondent was in Mbile this norning at
0930, the chance of his appearing sonetinme this afternoon
bet ween now and 2: 30 doesn't seemto be, the change doesn't
seemto be too great. What is your, you M. Badger as to how
we shoul d proceed?

| NVESTI GATI NG OFFI CER:  Your honor, | recomend that,

that we proceed in absentia, in that M. WIllianms did not nake
any attenpt to get in touch with us. Either yourself nor
mysel f until this norning, when he wandered into the Marine

I nvestigation Ofice in Mbile and tal ked to Lieutenant
Commander Owens.

ADM NI STRATI VE LAW JUDGE: Well, one of the problens
here, of course----

| NVESTI GATI NG OFFI CER. W have w tnesses that have been
subpoenaed here, the conpany went to great expense, take them
off the ship, and it's expensive to themthey're losing tine,
and they are here.

ADM NI STRATI VE LAWJUDGE: Allright, M.
Badger,...."R 3-4.

Several factors lead nme to conclude that the Adm nistrative
Law Judge abused his discretion by proceeding in absenti a,
and not granting at |east a short continuance in order that
Appel l ant's request for continuance and change of venue m ght be
expl ored further.

Appel | ant was charged with, inter alia, an act of
perversion, for which the Coast Guard expressly will seek
revocation. See, 46 CFR 5.03-5. In light of this policy, it
was i ncunbent upon the Adm nistrative Law Judge to be especially
certain that the discretion vested in himto proceed in
absentia not be exercised w thout good reason. Here, the
Adm ni strative Law Judge, in his decision, stated that "[a] t the
hearing, the Investigating Oficer objected to a Change of Venue or
conti nuance because he had subpoenaed three wi tnesses fromthe
vessel and had caused themto mss its sailing. After
consideration of the matter, the presiding Judge decided to go

forward with the hearing in absentia.” Neither the
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excerpted portion, nor any of the remai nder, of the record

di scl oses that SS AMERI CAN EAGLE had sailed, or that the three

Wi tnesses called to the hearing had mssed a sailing. To the
contrary, a discussion between the Adm nistrative Law Judge and the
I nvestigating O ficer about the availability of the chief engineer,
R 15-16, could | ead one reasonably to conclude that the vessel was
in port in Boston, although not all of the possible w tnesses were
to be called by the Investigating Oficer. 1In any event, the
record establishes that AMERI CAN EAGLE had been sailing on
"Coastw se Articles," R 50-51; hence, it is not unreasonable to
presune that the w tnesses could have been nade available at a

| ater date, perhaps even at a different |ocation, were a change of

venue to be granted. Cf. Decision of Appeal 1935

("governnent w tnesses were avail able only upon the date on which
they testified and there was little reason to believe that these

wi t nesses and Appel |l ant coul d be assenbl ed together at sone future
tinme.") | amunable to discern that the Admnistrative Law Judge
gave "careful consideration to the future availability of w tnesses
and the pronpt dispatch of vessel or vessels on which the person
charged and/or w tnesses may be enployed,"” as required by 46 CFR
5.20-10, before he summarily deci ded agai nst granting any
cont i nuance what soever

The I nvestigating Oficer's characterization of Appellant's
actions when requesting a continuance as "wander[ing] into the

Marine Inspection Ofice in Mbile" appears totally unwarranted
upon this record, especially in light of the Investigating
Oficer's failure to speak personally with Appell ant when the
opportunity presented itself on the norning of the hearing. Had
the Investigating Oficer discussed with Appellant the reason for
his request, the record now m ght reflect a nore convincing reason
for the Investigating Oficer's objection to the granting of any
cont i nuance.

Unl i ke Decision on Appeal No. 1323, where Appellant's

contention, that his lack of finances prevented his appearance, was
rej ected because Appellant failed to nake "this situation known to
the Coast CGuard [before the hearing] in order to nake other
arrangenents," Appellants here did communicate with the Coast
GQuard in a tinely fashion. Although an earlier conmunication

per haps was in order, because there is no indication on the record
of the circunstances which | ed Appellant to make his request at the
time he did, | amunable to conclude that the request was nade too
|ate for Appellant to have at |east received nore consideration
fromthe Adm nistrative Law Judge and the Investigating Oficer
that he actually did receive. (I take notice of the fact that in
many hearings, even where w tnesses have been subpoenaed and are
present, continuances are granted for good cause shown. | am
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unabl e to say that "good cause" here was shown; nevertheless, in
light of the serious nature of the charges, sumary dism ssal of a
presunptively valid request for a continuance, and the hol di ng of

Appel lant's hearing in absentia, ambunted to an abuse of
the discretion vested in the Adm nistrative Law Judge and a deni al

of Appellant's right to due process of law.) | ammndful that a
respondent properly give notice of a hearing should not be able
arbitrarily to frustrate its commencenent. However, | believe that
the decision | reach today was fore-shadowed by obiter

dictumw thin an earlier decision. 1In Decision on Appeal No.

1747, it is stated, "Appellant was on notice of the date, place,
and tinme of hearing. |t has been a frequent practice, of which I

may take notice, that in these proceedings investigating officers
have notified Exam ner of commrunications from persons charged
stating reasons for postponenent of hearings. when request have
been reasonably presented they have been granted.”

In consideration of all the circunstances addressed herein,
conclude that Appellant is entitled to a new hearing.

ORDER
The order of the Adm nistrative Law Judge, dated at Boston

Massachusetts, on 2 August 1977 is VACATED. The findings are SET
ASIDE. The charges are DI SM SSED w t hout prejudice to the
institution of further proceedings.

J. B. HAYES

Admral, U S. Coast Cuard

Commandant
Signed at Washington, D.C., this 22nd day of February 1980
| NDEX
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del ay between service and date of hearing not excessive
per se

Sexual Perversion
revocati on sought as sanction

*xxx% END OF DECI SI ON NO. 2182  *****
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