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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 423 492 and
MERCHANT MARI NER'S DOCUMENT Z 249729
| ssued to: Luis Jorge RIVERA

DECI SI ON OF THE VI CE COVVANDANT
UNI TED STATES COAST GUARD

2175
Luis Jorge RIVERA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 18 May 1977, an Adm nistrative Law Judge of the
United States Coast Guard at San Juan, Puerto Rico, suspended
Appellant's license for one nonth and for an additional two nonths
on four nonths' probation upon finding himguilty of negligence.
The specification of negligence found proved all eges that Appell ant
whil e serving as Pil ot aboard SS PONCE DE LEON, under authority of
his |icense and docunent, on 7 Decenber 1976 negligently navi gated
SS PONCE DE LEON wi t hout the use of avail able tugboats while the
vessel was attenpting to negotiate the turn fromArny Term na
Channel to Puerto Nuevo Channel, Bahia de San Juan, Puerto Rico,

t hereby contributing to a collision between the PONCE DE LEON and
Puerto Nuevo Term nal Dock.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced into evidence the

file://l/hgsms-lawdb/users/K nowledgeM anagementD...20& %620R%201980%20-%202279/2175%20-%20RIVERA .htm (1 of 6) [02/10/2011 9:45:34 AM]



Appea No. 2175 - Luis Jorge RIVERA v. US - 3 January, 1980.

testinmony of four wi tnesses and five docunents.
I n defense, Appellant offered his own testinony.

Subsequent to the hearing, the Adm nistrative Law Judge
entered a witten decision in which he concluded that the charge
and specification had been proved. He then entered an order of
suspension for a period of one nonth and further suspension for two
nont hs on four nonths' probation.

The deci sion was served on 2 June 1977. Appeal was tinely
filed on 16 June 1977 and perfected on 9 Septenber 1977.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant contends that the burden of
proof was not nmet and that the findings are not in conformty with
t he evi dence.

APPEARANCE: Harry A. Ezratty, Esq., San Juan, Puerto Rico.

FI NDI NGS OF FACT

On 7 Decenber 1976, Appellant was serving as Pil ot under
authority of his above-captioned |icense aboard SS PONCE DE LEON.
Appel | ant boarded the vessel w thin Anegado Channel, Bahia de San
Juan, Puerto Rico, in the early norning, enroute Berth C, Puerto
Nuevo Termnal. |In order to approach its assigned berth the vessel
had to transit Anegado Channel to Arny Term nal Channel and
southerly through that waterway for its length of approxi mately
1600 yards to Arny Term nal Turning Basin. At the turning basin
the vessel had to execute a 120 degree turn to port into Puerto
Nuevo Channel where she woul d noor starboard side to Berth "C'.
Buoy "7" marks the easterly end of Arny Term nal Channel and the
comencenent of the turning basin. The buoy lies approximately 500
yards fromthe end of Arny Term nal Pier across the turning basin
and 650 yards fromthe Puerto Nuevo dock.

PONCE DE LEON is 653 feet long, 93 feet in breadth and of
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15, 134 gross tons. The vessel is configured so that tugs nake fast
to the vessel without crew assistance. The flair of the hul
prevents bridge personnel fromseeing the tug nake fast. The
status of the maneuver is standardly conmuni cated by

radi ot el ephone. Tug assistance is nornmally required to negoti ate
the turn within the turning basin. Normally the assistance is
provided fromthe port side, the forward tug nmeking fast and
hol di ng the bow through the turn while the second tug pushes the
stern around.

Two tugboats, ROSEMARY MALLI STER and PETER B. MALLI STER,
were di spatched to assist PONCE DE LEON as required. The tugs were
awai ting the approach of the vessel in the vicinity of Buoy "13" at
the entrance to Arny Term nal Channel. The tugs' maxi num speed
were 11 and 6 knots, respectively.

Bot h tugboats were in comunication with Appellant via
wal ki e-tal kie. Appellant was the only person aboard PONCE DE LEON
who spoke to the tugboat operators. As the vessel approached Arny
Term nal Channel, Appellant instructed the tugs as to the nmanner in
whi ch he desired themtied up. PONCE DE LEON overtook the tugs
whi ch were unable to make fast. Neither tug was able to catch up
wWth the vessel as it transited Arny Term nal Channel until it
approached Buoy "7". During the attenpt to nmake fast and the
transit of the channel, the operator of ROSEMARY McALLI STER nade
several requests to Appellant via radiotel ephone for PONCE DE LEON
to decrease speed.

The vessel was proceeding at approximately 4 to 5 knots as it
passed cl ose aboard buoy "7", the far limt of Arny Term nal
Channel and the entrance to Arny Term nal Turning Basin. As she
cl eared the buoy her head was sw nging to starboard toward cl ear
wat er but away fromthe required turn. The tugs closed on the port
side but were unable to nake fast. The PETER B. MALLI STER
attenpted to push PONCE DE LEON s stern through the turn but the
PONCE DE LEON had too nmuch way on for the tug to maintain a
per pendi cul ar pushing attitude.

When PONCE DE LEON was in the vicinity of buoy "7", Appellant
advi sed the Chief Mate of the fact that the tugs were not nade fast
and directed the anchors to be nade ready. Upon learning of this
circunstance the master ordered | eft rudder and an increase in
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shaft RPMto gain rudder effect. The vessel's head noved
sluggishly to port and the master directed the port anchor dropped
and the engine full astern. The anchor was dropped approxinately
250 feet fromthe dock but this was insufficient to prevent the
ship fromalliding wwth Berth "B", Puerto Nuevo Term nal Dock.

OPI NI ON

The charge and specification in this case allege negligence,
a failure to use available tugs while negotiating a turn wthin a
confined waterway. The vessel, as it approached Arny Term nal
Turning Basin fromArny Term nal Channel, had to prepare for the
nearly 120 degree turn to port necessary to enter Puerto Nuevo
Channel. At buoy "7", the entrance to the turning basin, Appell ant
advi sed the bridge of PONCE DE LEON that the tugs were not nade
fast and it would be necessary to use the ship's anchors.
Appel | ant asserts that the Adm nistrative Law Judge's findings that
notification was given as to the fact that the tugs were not nade
fast when the vessel was 300 feet fromthe pier was error that
requires reversal. Both the Chief Mate and the nmaster of the PONCE
DE LEON were clear in their testinony that they were advised by
Appel l ant of the fact that tugs were not nade fast while in the
| mredi ate vicinity of buoy "7". Buoy "7" is, in fact,
approxi mately 650 yards fromthe ultinmate point of inpact wth the
dock and approxi mately 500 yards from Arny Termnal Pier. Wile
this finding of the Adm nistrative Law Judge is not supported by
substantial evidence and is in error, it does not affect the
ultimate conclusion found by the Adm nistrative Law Judge.

The fact that Appellant directed that the anchors be nade
ready is only indicative of action taken to mtigate the gravity of
the error for which he has been charged. Appellant attenpts to
show that the subsequent acts of the vessel's crew were the cause
of the allision.

There is substantial evidence to support the fact that
Appel | ant was exercising his responsibility as pilot as the vessel
proceeded through Arny Term nal Channel. There is also anple
testinony to support the fact that the speed of PONCE DE LEON
t hrough Arny Term nal Channel did not permt the awaiting tugs to
maneuver al ongsi de and nake fast. The fact is also clear that
Appel | ant was aware of this situation. The testinony of the naster
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and Appell ant established that tug assistance was required to
negotiate the turn into Puerto Nuevo Channel. Appellant was
t herefore responsi ble for having placed the vessel in

extrems at the turn basin, and his failure to prudently
navi gate the vessel with tug assistance contributed to the ultimte
col I'i sion.

After learning the fact that tugs were not nmade fast, the
ship's captain took i medi ate neasures to attenpt the turn
unassi sted. Left rudder and half ahead were ordered. Soon
thereafter the port anchor was ordered dropped and the engi nes
directed astern. Appellant desires to argue the response of the
ship's Master upon finding collision immnent as intervening cause.
Initially, it should be noted that a response set in notion by
one's conduct cannot be considered as intervening since the origin
I s neither external nor independent and the response is nerely
attributable to the earlier conduct of the negligent action.
Furthernore, "the issue before an Adm nistrative Law Judge is the
negl i gence of the person charged and the fault of others, even if
proved to be a greater fault, cannot be used to excuse fault on the
part of the party charged."” Decision on Appeal No. 2012. The
possi ble fault of another person does not in any manner mtigate
Appel l ant's negligence or his contribution to the allision.
Deci si on on Appeal No. 2031.

Appel l ant's argunent fails to address the gravanen of the
of fense, the failure to have tugs al ongside and nmade fast while
attenpting to navigate a tight turn wthin a narrow waterway. The
necessity to have the tugs was established. Appellant's own
testinony would indicate that the probability of stopping the
vessel prior to the allision, after giving notice of the tugs'
absence, was slight. The evidence indicated that the turn into
Puerto Nuevo Channel cannot normally be acconplished w thout tug
assi stance for a vessel the size of PONCE DE LEON if that vessel
continues to naintain steerageway. Appellant nmaneuvered t he PONCE
DE LEON in a manner to prevent tug assistance and continued in this
manner until the situation was critical, and by doing so
significantly and unreasonably increased the risk of allision. |
find, therefore, that the Investigating Oficer nmet his burden by
establishing the elements of the charge and specification with
substanti al evidence of probative and reliable character.
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ORDER

The order of the Adm nistrative Law Judge dated at Houston,
Texas, on 18 May 1977, is AFFI RVED.

R H SCARBOROUGH
VICE ADM RAL. U. S. COAST GQUARD
Vi ce Commandant

Si gned at Washington, D.C., this 3rd day of Jan. 1980.

| NDEX
Negl i gence
fault of another

I nt erveni ng cause

sx*x** END OF DECI SION NO. 2175 ****x
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